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[6560-01] 


ENVIRONMENTAL PROTECTION 
AGENCY 


[40 CFR Parts 6, 122, 123, 124, 125] 
{FRL 912-3] 


NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 


Revision of Existing Regulations 


AGENCY: Environmental Protection 
Agency. 


ACTION: Proposed rule. 


SUMMARY: This rule extensively re- 
vises the existing regulations govern- 
ing the National Pollutant Discharge 
Elimination System (NPDES) program 
for three purposes: 

(1) To clarify and improve existing 
program regulations and procedures in 
light of past experience; 

(2) To fill in significant gaps in cov- 
erage under the existing regulations, 
particularly in response to court deci- 
sions and the emerging emphasis on 
the control of toxic and hazardous pol- 
lutants; and 

(3) To make the regulatory changes 
which are necessary under the 1977 
amendments to the Clean Water Act. 

The existing NPDES regulations will 
remain in effect until the effective 
date of these revised regulations. 


DATES: Comments must be received 
on or before October 20, 1978. Two 
meetings open to the public to discuss 
and receive comments on the proposed 
regulations, are scheduled for the fol- 
lowing times and places: September 19, 
1978—1 to 5 p.m. and 7 to 10 p.m— 
Washington, D.C. September 2i, 
1978—1 to 5 p.m. and 7 to 10 p.m.—San 
Francisco, Calif. 


ADDRESSES: Interested persons may 
participate in this proposed rulemak- 
ing by submitting comments to 
Edward A. Kramer, Permits Division 
(EN 336), Office of Water Enforce- 
ment, Environmental Protection 
Agency, 401 M Street SW., Washing- 
ton, D.C. 20460. Due to the length of 
the proposed regulations, all com- 
ments should be organized by page 
and section number. 

A copy of ail public comments will 
be available for inspection and copying 
at EPA Public Information Reference 
Unit, Room 2922 (EPA Library), 401 M 
Street SW., Washington, D.C. 20460. 
The EPA information regulation (40 
CFR Part 2) provides that a reason- 
able fee may be charged for copying. 

Two open meetings to discuss and re- 
ceive comments on the proposed regu- 
lations, are to be held at the following 
addresses: 

September 19, 1978—1 to 5 p.m. and 
7 to 10 p.m.—GSA Auditorium, 18th & 
F Streets NW., Washington, D.C. 
20001. (For information concerning 
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the Washington, D.C. meeting contact 
Edward A. Kramer at address shown 
above.) 

September 21, 1978—1 to 5 p.m. and 
7 to 10 p.m.—EPA, Region IX, 6th 
Floor Conference Room, 215 Fremont 
Street, San Francisco, Calif. 94105. 
(For further information concerning 
the San Francisco meeting contact 
Rick Hoffman, EPA, Region IX, 
Office of External Relations, 215 Fre- 
mont Street, San Francisco, Calif. 
94105, Telephone No. 415-556-6695.) 


FOR FURTHER INFORMATION 
CONTACT: 


Edward A. Kramer (EN-336), Office 
of Water Enforcement Environmen- 
tal Protection Agency, Washington, 
D.C. 20460, 202-755-0750. 


SUPPLEMENTARY INFORMATION: 
BAcKGROUND 


The Federal Water Pollution Con- 
trol Act Amendments of 1972 estab- 
lished the National Pollutant Dis- 
charge Elimination System (NPDES) 
permit program. Shortly after, in De- 
cember 1972 and May 1973, EPA pro- 
mulgated regulations outlining the 
NPDES program in two parts. Part 
124 established substantive require- 
ments for approved State NPDES pro- 
grams, while. part 125 established the 
similar requirements of the EPA 
permit program. These two parts 
remain the core of the NPDES regula- 
tions to date, although various other 
parts of title 40 are applied or involved 
in the issuance of permits, e.g., 40 
CFR Part 6.9 (new sources); 40 CFR 
part 122 (section 316(b) determina- 
tions); 40 CFR Part Part 123 (State 
certification); 40 CFR 402 (section 
316(a) determinations). 

In 1977, a new phase of the NPDES 
program began, prompted by several 
developments. First, five years of ex- 
perience with dischargers, approved 
NPDES States, and the courts had 
been gained. Second, the “first round” 
of NPDES permits, issued for a term 
of five years, were beginning to expire. 
Third, a major statutory deadline 
(July 1, 1977) had passed; and the 1983 
deadline for achievement of more 
stringent treatment requirements 
became the new program goal, along 
with an increased emphsis on the con- 
trol of toxic and hazardous pollutants. 
In late 1977, Congress enacted the 
Clean Water Act amendments of 1977, 
making several significant changes in 
the scpe and direction of the NPDES 
program. These changes include: Revi- 
sions of the 1983 treatment require- 
ments for industrial dischargers; ex- 
tensions of the 1977 treatment dead- 
line for certain municipal and industri- 
al dischargers; the establishement of 
certain variances from techgnology- 
based treatment requirements; recog- 
nition of the Consent Decree in NRDC 


v. Train, 8 ERC 2120 (D.D.C. 1976); re- 
quirements for best management prac- 
tices in certain industrial permits; pro- 
visions for control of sewage sludge 
disposal; provision for EPA issuance of 
State permits, to which there have 
been objections; and authorization of 
State assumption of the permit pro- 
grams under sections 318, 404, and 405. 

In addition to the need for regula- 
tion revisions to address these major 
developments, the present regulations 
must be amended and reorganized be- 
cause they have become unwieldy. On 
one hand, much needless duplication 
between the basic substantive and pro- 
cedural requirements for State and 
Federal NPDES programs within the 
current regulations can be eliminated. 
Under the proposed regulations, the 
basic substantive and procedural re- 
quirements applicable to all permits 
would be set forth in parts 122 and 
124, respectively, and cross-referenced 
in part 123, which establishes State 
Permit Program Requirements. EPA 
believes that this new structure will 
help to simplify the regulations for 
use by permittees, the States, and the 
public, and will avoid inconsistencies 
between State and Federal programs. 

On the other hand, parts of the ex- 
isting NPDES regulations are either 
too terse to provide meaningful guid- 
ance, or leave significant permit-relat- 
ed issues unaddressed. For example, in 
many situations the existing regula- 
tions governing adjudicatory hearings 
provide inadequate assistance or direc- 
tion to presiding officers or the par- 
ties. Based upon several years of expe- 
rience accumulated by EPA in con- 
ducting these hearings, the proposed 
regulations for part 124 provide more 
detailed procedures better tailored to 
result in responsible, informed permit 
issuance decisions. Similarly, and for 
the same purpose, the proposed regu- 
lations for parts 122 and 125 provide 
guidance on substantive questions for- 
merly unaddressed in regulations. 

Accordingly, four new parts of title 
40, incorporating all of existing parts 
122, 123, 124, 125 and 402, as well as 
portions of §6.900, have been estab- 
lished as follows: 


Part 122 National Pollutant Discharge 
Elimination System. 

Part 123 State Permit Program Require- 
ments. 

Part 124 Procedures for the National Pol- 
lutant Discharge Elimination System. 

Part 125 Criteria and Standards for the 
National Pollutant Discharge Elimination 
System. 


The contents of each of these pro- 
posed Parts is described below: 


I. Part 122—NaTIONAL POLLUTANT 
DISCHARGE ELIMINATION SYSTEM 


A. WHAT DOES THIS PART DO? 


Proposed part 122 establishes the 
basic “program definition” of the 
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NPDES, whether administered by 
EPA or an approved State. The Part 
covers the full range of substantive 
program requirements, spelling out in 
detail who must apply for a permit; 
how a permit is issued; what terms, 
conditions, and schedules of compli- 
ance must be incorporated into per- 
mits; when and how monitoring and 
reporting of permit compliance must 
be performed; when permits may be 
revised or reissued; and what special 
requirements apply to certain types of 
discharges. 


B. HOW DOES THIS PART RELATE TO 
EXISTING REGULATIONS? 


Existing regulations contain sepa- 
rate NPDES program definitions for 
approved States (40 CFR Part 124) 
and for EPA (CFR Part 125). Since 
the NPDES envisions a minimum level 
of regulation that is nationally con- 
sistent, the majority of provisions 
under existing parts 124 and 125 dupli- 
cative. To eliminate this duplication, 
the NPDES program requirements ap- 
plicable to both EPA and approved 
States have now been consolidated 
into one set of regulations in proposed 
part 122. The process for approval of a 
State program to administer the 
NPDES, however, has been proposed 
as a separate part (see part 123 below), 
which cross-references the substantive 
requirements of proposed part 122. 


C. WHAT CHANGES HAVE BEEN MADE BY 
THIS PART? 


The proposed part 122 regulations 
have been revised to reflect significant 
develcpments since the NPDES pro- 
gram began. Furthermore, provisions 
of existing regulations have been reor- 
ganized and rewritten. New regula- 
tions have been proposed where exist- 
ing regulations do not adequately ad- 
dress the requirements of the Act, 
(i.e., where court decisions have al- 
tered aspects of the NPDES program, 
where EPA guidance for administra- 
tion of the NPDES program was not 
previously incorporated into regula- 
tions, and where experience in admin- 
istering the program has highlighted 
gaps in regulation). Finally, certain re- 
visions have been made to conform the 
NPDES program to provisions of the 
Clean Water Act of 1977. 

Other than language clarifications, 
the significant revisions contained in 
part 122 are as follows: 

1. §122.3 Definitions. For clarity, 
definitions have been added for “ap- 
proved State programs”, “best man- 
agement pratices,” “indirect discharg- 
er,” “new discharger,” ‘New Source 
and Environmental Questionnaire’, 
“permit program forms,” “Secretary” 
and “variance.” 

The definitions of “application” and 
“permit” have been revised to indicate 
that the uniform EPA forms need not 
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be used by approved States, but the 
States must have substantialy similar 
forms approved by EPA. 

The term “applicable standards and 
limitations” now includes best man- 
agement practices. 

The definitions ‘Director’ and “Re- 
gional Administrator’ have been re- 
vised to include their delegated repre- 
sentatives. 

The definition of ‘‘navigable waters” 
has been revised to more accurately 
reflect which waters are subject to the 
requirements of the Clean Water Act. 
Consistent with legislative history, ju- 
dicial interpretations, and long-stand- 
ing EPA policy, the term covers all 
waters which may be regulated by the 
Federal Government within constitu- 
tional limits, including but not limited 
to wetlands, intermittent streams, and 
impoundments. 

The definition of “person” has been 
revised to include Federal agencies, in 
accordance with the 1977 amendments 
to section 313 of the Clean Water Act. 

The definition of “new source” clari- 
fies that a discharger may be a new 
source where construction is com- 
menced before promulgation of an ap- 
plicable mew source performance 
standard only if: (1) Construction fol- 
lows the proposal of such standards 
and (2) final standards are promulgat- 
ed within 120 days of proposal, as con- 
templated by section 306(b) of the Act. 
Other dischargers commencing con- 
struction after the proposal of applica- 
ble standards are not new sources, but 
may be entitled to the new source 
“protection period” under section 
306(d) and proposed § 122.47. 

2. § 122.4 Exclusions. The listing of 
dischargers not requiring an NPDES 
permit has been revised to: 

Clarify that the exclusion of sewage 
from vessels does not extend to vessels 
operating as energy, mining, or sea- 
food processing facilities or to secured 
vessels used for mineral or oil explora- 
tion or development. It is EPA’s posi- 
tion that vessels of these sorts, not 
used for the primary purpose of trans- 
portation, were not intended by Con- 
gress to be excluded from NPDES cov- 
erage by the mere fact that they are 
operating in or on water. 

Clarify that certain discharges of 
dredged or fill material are subject to 
the NPDES program rather than the 
section 404 permit program. Consist- 
ent with regulations promulgated by 
the U.S. Army Corps of Engineers to 
govern the section 404 permit pro- 
gram, these discharges are subject to 
the NPDES program if their primary 
purpose is the disposal of waste mate- 
rials rather than changing the bottom 
elevation of a water body. 

Reflect the exclusion of irrigation 
return flows under the 1977 amend- 
ments to sections 402(1) and 502(14) of 
the Act. Irrigation return flows are 
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non-point sources under — section 
208(b)(2)(F) of the Act. However, irri- 
gation return flows (now defined in 40 
CFR 125.52(a)(1)) do not include flows 
from land used for crop production 
which are not return flows from irriga- 
tion. For instance, any system which is 
used for backpumping of stormwater, 
or which carries discharges from activ- 
ities unrelated to crop production may 
be a point source subject to NPDES 
permit requirements. 

Clarify that neither State regulation 
of the excluded areas nor the issuance 
of joint permits (combining require-, 
ments of NPDES with those of other 
permit programs) is precluded. 

3. § 122.5 Signatories to permit pro- 
grams forms. This section has been re- 
vised to require that all signatories for 
permit program forms represent that 
they have made sufficient inquiries to 
certify the veracity of any statements 
made in the forms. Further, forms 
submitted or agreed to by a corpora- 
tion must be signed by a principal ex- 
ecutive officer or at least the level of 
vice-president. 

4. §122.12 Duration and transfera- 
bility of permits. This section clarifies 
past uncertainties as to when and how 
@ permit, with its accompanying re- 
sponsibilities and coverage, may be 
transferred. In particular, the permit 
issuing authority must agree to any 
transfer and may always reject the 
transfer in favor of a new application. 

5. § 122.14 Conditions applicable to 
all permits. the conditions set out in 
this section constitute the permit ‘‘boi- 
lerplate’’; they are binding on all per- 
mittees whether or not they are ex- 
pressly incorporated into the permit. 

a. The permit as a limited authoriza- 
tion to discharge. Most significantly, 
under this section a permittee would 
be limited to the pollutant discharge 
levels reported in its application where 
the pollutant is not otherwise limited 
in the permit. A permittee would be 
prohibited from discharging any pol- 
lutant for which information was re- 
quested in the application if, in re- 
sponse, no discharge was detected or 
no information was reported. While 
this requirement may pose technical 
and economic difficulties in some in- 
stances, past uncertainties concerning 
the scope of the permit’s authoriza- 
tion to discharge require such a clarifi- 
cation. : 

A revised permit application form is 
now being developed to implement 
this requirement. One approach being 
considered is to require applicants to 
characterize the amount and nature of 
all pollutants in each waste stream as 
completely as currently available ana- 
lytical methodologies allow. This ap- 
proach is consistent with concern re- 
cently expressed by Congress that 
EPA nad NPDES States should con- 
centrate upon identifying and control- 
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ling all toxic and potentially toxic pol- 
lutants being discharged into the Na- 
tion’s waterways. 

Additionally, in light of comments 
solicited on this point (42 FR 65209, 
December 30, 1977), EPA is consider- 
ing an alternative approach in the 
permit application form. Under this 
approach, information will be sought, 
at a minimum, for conventional pollut- 
ants listed under section 304, toxic pol- 
lutants listed under section 307, cer- 
tain nonconventional and nontoxic 
pollutants, hazardous pollutants under 
«section 311, and pollutants for which a 
primary standard is promulgated 
under the Safe Drinking Water Act. 
To help minimize the impact of this 
second approach, EPA is developing 
appropriate test methods, taking cost 
into account. Mechanisms may be de- 
veloped to use biomonitoring tech- 
niques or to use “indicator pollutants” 
to help reduce compliance monitoring 
costs in some cases. In addition, crite- 
ria may be developed to determine the 
practical extent of testing and moni- 
toring that should be required of each 
source, depending on the volume of 
the discharge, the relative toxicity of 
the waste stream, and other factors. 

Comments are solicited on these two 
approaches, including the question of 
whether the second alternative above 
accomplishes the necessary degree of 
pollution control. Comments concern- 
ing the problem areas EPA guidance 
should address, and the test methods, 
screening mechanisms, and methods 
for applying these requirements are 
also welcomed. 

b. Bypass and upset. The listing of 
conditions that are applicable to all 
NPDES permits has also been revised 
to allow a permittee to make certain 
demonstrations justifying permit non- 
compliance for: (1) Bypass or diversion 
of wastes from any portion of the 
treatment facilities and (2) exceedence 
of permit effluent limitations due to 
factors beyond the reasonable control 
of the permittee (i.e., upset). See Mar- 
athon Oil Co. v. EPA, 564 F. 2d 1253 
(9th Cir. 1977). Bypass may be permis- 
sible where necessary to prevent loss 
of life, serious injury, or severe proper- 
ty damage, and when there are not 
feasible alternatives to bypass. Simi- 
larly, upset shall be an affirmative de- 
fense to an action brought for non- 
compliance with permit effluent limi- 
tations if the permittee can demon- 
strate that the cause of the upset was 
in fact beyond the control of the per- 
mittee, despite proper facility design, 
operation, and maintenance. In the 
case of either bypass or upset, the 
permit issuing authority must be noti- 
fied by the permittee and is solely re- 
sponsible for a determination concern- 
ing the acceptability of the bypass or 
upset. EPA believes that this approach 
to permit noncompliance is closely cir- 
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cumscribed to provide fair treatment 
in instances of excusable noncompli- 
ance by permittees, while ensuring 
proper pollution control through ade- 
quate design operation and mainte- 
nance of treatment facilities. 

6. §122.15 Applicable limitations, 
standards, prohibitions and condi- 
tions. Section 122.15 provides that the 
applicable regulations and require- 
ments for NPDES permit issuance are 
those which are in effect prior to the 
effective date of State issued permit, 
or prior to the issuance of an EPA 
permit under 40 CFR 124.61(b) (i.e., 
prior to any evidentiary hearings). 
This provision is consistent with the 
decision of the Administrator In the 
Matter of U.S. Pipe and Foundry Co., 
NPDES Appeal No. 75-4 reprinted in 
EPA, Decisions of the Administrator 
and Decisions of the General Counsel, 
v. I at 110 (1975). The Administrator’s 
views on this issue were adopted by 
the Fifth Circuit in Alabama er rel. 
Barley v. EPA, 557 F.2d 1101 (5th Cir. 
1977). 

The general rule laid down in U.S. 
Pipe and foundry is appropriate in 
most cases of NPDES permit issuance. 
However, because of the structure of 
the Federal permit issuance process, 
there are likely to be some cases in 
which strict application of the rule 
will yield unsatisfactory results. For 
example, if a permit is issued under 40 
CFR §124.61(b) based on a case-by- 
case determination of treatment tech- 
nology under section 402(a)(1) of the 
Act prior to promulgation of effluent 
limitations guidelines, a discharger 
may seek an evidentiary hearing. If 
applicable effluent limitations guide- 
lines are promulgated while the hear- 
ing request is pending but before the 
hearing has been held and evidence in- 
troduced, it may well be appropriate to 
apply those effluent limitations to the 
permittee. The application of the 
newly promulgated limitations could 
narrow the scope of the evidentiary 
hearing and ensure equal treatment of 
dischargers, and would not, in most in- 
stances, prejudice the discharger. Con- 
sequently, 40 CFR 124.86(c) of these 
regulations authorize the Presiding 
Officer to require the application of 
the subsequently issued regulations to 
the permittee. Where necessary, the 
Presiding Officer would have the au- 
thority to certify this decision for in- 
terlocutory review by the Administra- 
tor under 40 CFR 124.90 of these regu- 
lations. 

The listing of terms and conditions 
that must be placed in NPDES permits 
where appropriate has been revised: 

To clarify when permit limits in ad- 
dition to or more stringent than tech- 
nology-based effluent limitations or 
standards are required. Such limits are 
required: 


(a) To incorporate conditions, limita- 
tions or requirements into a new 
source permit under the National En- 
vironmental Policy Act, where EPA is 
the permitting authority; 

(b) To incorporate more stringent 
limits based upon a fundamentally dif- 
ferent factors variance under proposed 
40 CFR Part 125, Subpart E; 

(c) To establish, on a case-by-case 
basis, technology-based limitations 
controlling pollutants not included in 
promulgated effluent guidelines or 
standards, especially if necessary to 
protect downstream water supplies or 
to address ambient levels of the pollut- 
ant; 

To require operating measures and 
practices to control the discharge of 
pollutants where reasonably necessary 
to achieve effluent limitations and 
standards or where numerical effluent 
limitations are infeasible; 

To require permits to publicly owned 
treatment works to contain pretreat- 
ment requirements in accordance with 
new sections 307(b)(1) and 402(b)(8) of 
the Clean Water Act. 

To require a newly issued permit to 
contain limitations, standards or con- 
ditions at least as stringent as those 
contained in the expired permit, in- 
cluding the situation where conditions 
were imposed in the previous permit 
under section 402(a)(1) and are more 
stringent than subsequently promul- 
gated effluent guidelines. This provi- 
sion is necessary to guard against un- 
warranted “backsliding”’ in pollution 
control. See U.S. Steel v. Train, 556 F. 
2d 822 (7th Cir. 1977). However, this 
requirement does not apply where cir- 
cumstances upon which the permit 
was based have changed materially 
and substantially, e.g., where there 
have been changes in actual produc- 
tion rates and corresponding pollutant 
removal rates. 

7. § 122.16 Calculations and Specifi- 
cations of Effluent Limitations and 
Standards. This section clarifies how 
effiuent limitations shall be specified 
in permits, including, where applica- 
ble, the calculation of effluent limita- 
tions based upon actual production of 
the facility rather than design capac- 
ity. Consistent with court decisions, 
credit for pollutants in intake waters 
is authorized provided certain condi- 
tions are satisfied. 

Under §122.16(a), permit effluent 
limitations must be calculated for each’ 
outfalls or discharge point of the per- 
mitted facility. It has been suggested 
that this requirement be interpreted 
in such a way that, for a given indus- 
trial plant, the sum of the effluent 
limitations on all outfall could be re- 
allocated among the outfalls. Under 
this proposal, some outfalls could re- 
ceive effluent limitations more strin- 
gent, and some less stringent, than 
would be required if technology-based 
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limits were applied to each outfall. 
Comments are invited on this sugges- 
tion. 

In addition, effluent limitations im- 
posed on internal waste streams are 
expressly sanctioned where necessary 
to carry out the requirements of the 
Act. EPA recognizes that NPDES au- 
thority extends only to the control of 
pollutants which are in fact dis- 
charged to receiving waters, and may 
not indiscriminately control internal 
process flows of a discharger. Howev- 
er, in the event that the control of the 
discharge of pollutants by monitoring 
an outfall point is not feasible, the 
only way to carry out the Act’s re- 
quirements may be to monitor and 
control the discharges at that point in 
the process where they become com- 
mingled with process flows. For exam- 
ple, many dischargers have combined 
discharges consisting of small amounts 
of process water, sometimes contain- 
ing extremely toxic materials, which 
are diluted with much larger quanti- 
ties of cooling water. In such cases, it 
may be that currently available ana- 
lytical techniques will not be able to 
measure the pollutant accurately at 
the point of discharge. Thus, the only 
way to ensure that applicable effluent 
limitations and standards are met is to 
measure and to control the pollutant 
at a point in the process before it be- 
comes commingled with the cooling 
water flows. Similarly, the authority 
to impose effluent limitations on inter- 
nal waste streams must also be exer- 
cised where waste streams are com- 
mingled with other waste streams 
- which interfere with the analytical 
technique for the pollutant that is 
being controlled. 

8. §122.17 Schedules of compliance. 
This section specifies how schedules of 
compliance should be structured in 
NPDES permits, including the case of 
plant ‘“‘shut down.” When a discharger 
chooses to terminate operations and 
cease discharge rather than comply 
with a final statutory compliance date, 
the permit must contain two schedules 
of compliance—one reflecting a “no 
discharge”? requirement and the other 
based on compliance with the statuto- 
ry deadline. In the event that the 
plant does not shut-down as contem- 
plated by the first schedule, the 
second schedule must be met. 

9. § 122.23 Noncompliance reporting 
by permit issuing authority. This sec- 
tion establishes requirements for quar- 
terly and annual reporting of noncom- 
pliance by the permit issuing authori- 
ty. Specified schedule, effluent limita- 
tions, and reporting violations by 
major dischargers must be reported 
quarterly in narrative form. Violations 
to be reported are those which have 
not been resolved within specified 
time periods, e.g., 45 days for effluent 
limitation violations. Other instances 
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of non-compliance by major discharg- 
ers must be reported statistically on a 
quarterly basis.., 

For minor permittees whose compli- 
ance has in fact been determined by 
the permit issuing authority, statisti- 
cal information must be reported an- 
nually. 

10. § 122.31. Modification and Revo- 
cation. Section 402(b)(1)(c) of the Act 
states that permits may be modified or 
revoked for cause, including but not 
limited to three specified situations. 
These proposed regulations further 
define ‘‘cause” to allow modification 
or revocation where: 

There have been material and sub- 
stantial alterations or additions to the 
discharger’s operation (provided that 
they do not convert the discharger to 
a@ new source); 

Factors have arisen which were not 
know or could not have been discov- 
ered at the time of permit issuance, if 
the factors would justify application 
of alternative limitations; 

EPA promulgates, revises or with- 
draws effluent limitations or stand- 
ards, but only under certain limited 
circumstances; 

EPA promulgated effluent limita- 
tions are remended by the courts and 
the remand effects determinations in 
the guidelines which are essential to 
support applicable standards and limi- 
tations; 

The discharger fails or refuses to 
allow authorized representatives of 
the permit issuing authority to enter, 
inspect or copy materials on the pri- 
mises as provided in § 124.14(g) of the 
proposed regulations; 

Modifications of the permit are spe- 
cifically authorized by the Act, e.g., by 
sections 301(h) and 301(i); 

Information indicates a potential 
threat to the public health or welfare. 

This section also indicates that cer- 
tain incontested actions amending 
minor provisions of an effective permit 
need not be subject to the usual proce- 
dures of notice and opportunity for 
hearing. 

A provision which would authorize 
modification or revocation of permits 
to publicly owned treatment works 
upon promulgation of revised stand- 
ards for best practicable waste treat- 
ment technology (BPWTT), is under 
EPA consideration for inclusion in this 
section. As now contemplated, 
BPWTT would be revised to reflect an 
increased emphasis on the control of 
toxic pollutants. As in the case of in- 
dustrial dischargers, EPA believes that 
increased control of toxic pollutants 
constitutes good cause for permit 
modification or revocation in view of 
the potential for harm to human 
health and the environment. Com- 
ments on this point are solicited. 

11. §122.33 Extensions of expiring 
permits. 5 U.S.C. §558(c) of the Ad- 
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ministrative Procedure Act provides 
circumstances under which an expir- 
ing permit may be extended pending 
issuance of a new permit. This provi- 
sion is applicable to EPA and has been 
incorporated into the proposed regula- 
tions. However, the terms of section 
558(c) of the Administrative Procedure 
Act do not apply and an expiring 
permit will not be extended where 
delays in permit issuance are attribut- 
able to the permittee or where an ex- 
tension is determined to be unwarrant- 
ed (e.g., where the permittee is not in 
compliance with the terms and condi- 
tions of the expiring permit). 

12. §122.41 Disposal of pollutants 
into wells or into publicly owned treat- 
ment works. The proposed regulations 
delete the requirement of current 40 
CFR §126.26(a) that NPDES permits 
issued by EPA control the disposal of 
pollutants into wells. The issue of 
EPA’s authority to control disposal 
into wells has been considered by two 
courts. The United States Court of Ap- 
peals for the Seventh Circuit held 
that EPA has such authority in 
United States Steel Corp. v. Train, 556 
F.2d 882 (1977). The United States 
Court of Appeals or the Fifth Circuit, 
on the other hand, concluded that 
EPA lacks such authority in Exron 
Corp. v. Train, 554 F. 2d 1310 (5th 
Cir. 1977). 

At the time EPA promulgated 40 
CFR 125.26(a), requiring EPA to regu- 
late well disposal associated with sur- 
face water discharges, no other mecha- 
nism existed for EPA to deal with pol- 
lution from these activities. Subpart 
(c) of the subsequently enacted safe 
Drinking Water Act now provides a 
comprehensive program of under- 
ground injection control under ap- 
proved State programs. Regulations 
governing these programs will be pro- 
mulgated in the near future. This au- 
thority will provide more comprehen- 
sive regulation of well disposal prac- 
tices than would be possible under the 
NPDES program. Thus, it appears de- 
sirable to amend the NPDES regula- 
tions to defer to the regulations under 
the Safe Drinking Water Act in estab- 
lishing effective controls over well in- 
jection practices. 

The proposed regulations will, how- 
ever, require EPA and the States to 
apply technology-based effluent limi- 
tations and standards to waste streams 
which are discharged- to surface 
waters, but not to waste streams that 
are discharged into publicly owned 
treatment works or injected into wells. 
This proposed approach is consistent 
with the holding of the fifth circuit, 
that EPA does not have direct authori- 
ty to apply the Act’s regulatory re- 
quirements to these waste streams. 
Moreover, this method of applying the 
Act’s treatment requirements will 
insure: (1) That adequate treatment 
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will be applied to waste streams which 
are disposed to surface waters, and (2) 
that these treatment requirements are 
not met by diverting most of the waste 
stream to wells or to publicly-owned 
treatment works. Under the proposed 
regulations, effluent guidelines will be 
applied only to the actual quantity of 
pollutants discharged to waters of the 
United States. To arrive at this actual 
quantity, the total waste stream would 
be reduced by the proportion that well 
injected flows and flows to publicly 
owned treatment works combined, 
bear to the total plant flow. The fol- 
lowing hypothetical examples illus- 
trate how this regulation would be ap- 
plied: 

Example 1. Poultry processing efflu- 
ent guidelines allow the discharge of 1 
lb of BOD for every 100 lbs of poultry 
processed. A poultry processor process- 
es 1,000 ibs of poultry per day, but dis- 
poses of 60 percent of its process flow 
into a POTW. The effluent limitation 
applicable to the direct discharge 
would be 10 lbs less 60 percent, or 4 Ibs 
per day. 

Example 2. Applicable effluent limi- 
tations guidelines for the inorganic 
chemicals industry allow the discharge 
of 1 lb of copper for every 1,000 Ibs of 
copper sulfate produced. A facility 
produces 5,000 lbs of copper per day, 
but disposes of 10 percent of its total 
process waste water into a well, and 10 
percent to publicly-owned treatment 
works. The facility would receive a 
permit to discharge 5 pounds less 20 
percent, or 4 pounds of copper per day 
directly to receiving waters. 

13. §122.42 Animal Feeding Oper- 
ations, § 122.43 Aquatic Animal Pro- 
duction Facilities, § 122.45 Separate 
Storm Sewers, regulations governing 
animal feeding operations (§ 122.42), 
aquatic animal production facilities 
(§ 122.43), and separate storm sewers 
(§ 122.45), have been revised to define 
all conveyances in these operations as 
point sources. EPA had initially ex- 
cluded discharges from some of these 
operations from the requirements of 
obtaining a permit. Recent decisions in 
the Federal courts, however, have re- 
quired EPA to propose and promul- 
gate regulations extending the NPDES 
permit program to include all point 
sources. In compliance with the court 
order, EPA promulgated regulations 
for concentrated animal feeding oper- 
ations and separate storm sewers on 
March 18, 1976, which defined certain 
of these activities as point sources. 
The proposed regulations will extend 
that definition to classify all such op- 
erations as point sources, but to re- 
quire only general permit coverage of 
those which have relatively small 


overall pollution problems, or which 


are otherwise inappropriate for indi- 
vidual permitting. 
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14. § 122.47 New Sources. This sec- 
tion clarifies the kinds of construction 
activities which result in a new source 
as defined in § 122.3(t), including modi- 
fications existing sources. It also de- 
scribes the effect of a new source de- 
termination; the requirement that an 
environmental impact statement (EIS) 
be prepared where EPA is the permit 
issuing authority; the effect of EIS re- 
quirements on the permit; and the ap- 
plication of new source performance 
standards and the “protection period.” 

Most significantly, this section indi- 
cates that the new source “protection 
period” from more stringent permit 
limitations applies to technology- 
based effluent limitations (and not, for 
example, to more stringent water qual- 
ity standards), and does not preclude 
limitations on additional pollutants as 
new effluent guidelines are promulgat- 
ed or approved under section 301(b) of 
the Act. 


II. Part 123—StTaTE PERMIT PROGRAM 
REQUIREMENTS 


A. WHAT DOES THIS PART DO? 


Proposed 40 CFR Part 123 estab- 
lishes guidelines specifying what the 
Administrator will require before ap- 
proving State permit programs under 
sections 318 (aquaculture), 402 
(NPDES), 404 (dredged or fill materi- 
al), or 405 (sewage sludge) of the Act. 
In addition, the regulations outline 
the process of State program approval 
and revision. Particular substantive 
and procedural requirements of pro- 
posed 40 CFR Parts 122, 124, and 125 
are incorporated by reference for 
State permit programs under NPDES 
(i.e., sections 318, 402, and 405) and 
serve as guidance for the section 404 
program pending the development of 
corresponding section 404 regulations. 
The part 123 regulations also describe 
the conforming actions which States 
with previously approved NPDES pro- 
grams must take under the Clean 
Water Act amendments of 1977. 


B. HOW DOES THIS PART RELATE TO 
EXISTING REGULATIONS? 


The major portions of proposed 40 
CFR Part 123 have not previously 
been established in regulations. While 
existing part 124 focuses on particular 
substantive requirements for State 
NPDES programs, the approval proc- 
ess outlined in new part 123 has been 
developed largely in EPA policy 
memoranda and other informal com- 
munications. The approval process in 
these regulations is merely a codifica- 
tion of existing requirements. EPA 
does not intend to restructure the ap- 
proval process, but merely to explain 
the existing process, providing a refer- 
ence for States and members of the 
public interested in State program ap- 
proval. 


C. HOW DOES THIS PART APPLY TO THE 
SECTION 404 PERMIT PROGRAM? 


Part 123 is designed to be equally ap- 
plicable to State programs regulating 
the discharge of dredged or fill materi- 
al under section 404 of the Act and to 
State NPDES permit programs under 
section 402 of the Act. The program 
approval requirements for these two 
types of programs were combined into 
one set of regulations because of the 
similar nature of the statutory re- 
quirements under sections 402 and 
404. Indeed, 12 out of 14 statutory re- 
quirements of an approvable State 404 
program are identical, or nearly identi- 
cal to section 402 program require- 
ments. 

Consequently, where the language 
of part 123 refers to “any State permit 
program,” it is meant to apply to both 
section 402 and section 404 programs. 
Where program requirements differ 
between the two programs, the regula- 
tions specify the varying require- 
ments. Often these differences involve 
part 123’s incorporation by reference 
of certain portions of parts 122, 124, 
and 125 which apply only to the oper- 
ation of State NPDES programs. 
Where this is the case, comments to 
the regulations explain that while 
these referenced sections of parts 122, 
124, and 125 are not directly applica- 
ble to State 404 programs, States 
should use them as guidance in devis- 
ing their program until specific 404 
program operational regulations are 
promulgated. These comments also 
note that pertinent parts of the regu- 
lations of the U.S. Army Corps of En- 
gineers may also serve as interim guid- 
ance for developing State 404 pro- 
grams. 

Before these proposed regulations 
become final, EPA expects to propose 
section 404 program operation regula- 
tions which will specify applicable 
definitions (as noted in § 123.2); permit 
issuance procedures (as noted in 
§ 123.31); conditions on the transfer, 
modification, and reissuance of per- 
mits (as noted in §123.52); require- 
ments for inspections, monitoring, 
entry, and reporting (as noted in 
§ 123.61(b)); and other program oper- 
ation requirements listed in § 123.4(c). 
These program operation regulations, 
to be codified in a new part 126, will 
complement the proposed part 123 
program approval regulations where 
section 404 is concerned, just as parts 
122, 124, and 125 do with respect to 
NPDES permits. 


D. WHAT SPECIFIC CHANGES ARE MADE BY 
THIS PART? 


1. General policies and _ require- 
ments. Several general policies and re- 
quirements concerning approval of 
State permit programs have arisen 
from EPA’s experience with the States 
currently approved to administer the 
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NPDES program. Subpart A of pro- 
posed 40 CFR Part 123 formalizes 
these policies and requirements, indi- 
cating that: 

(a) The permit programs under sec- 
tions 318 and 405 may not be approved 
independent of section 402 permit pro- 
grams, and must be incorporated into 
all such programs; 

(b) No partial program approvals 
will be granted or allowed; 

(c) States with approved programs 
must revise those programs to con- 
form to the Clean Water Act of 1977; 

(d) States may adopt more stringent 
requirements or operate permit pro- 
grams with a greater scope than man- 
dated by the Act; and 

(e) Approved State permit programs 
operate in lieu of the Federal pro- 
gram, subject to Federal oversight. 

Additionally, subpart A sets out the 
basic contents of the State program 
submission necessary to obtain EPA 
approval. This includes: 

(a) A complete program description 
which outlines such program aspects 
as regulatory approach, agency organi- 
zation, funding and. personnel, and 
permit program forms; 

(b) An Attorney General’s statement 
which certifies that the State has ade- 
quate legal authority to carry out the 
program, 

(c) A memorandum of agreement 
(MOA) approved by the EPA Adminis- 
trator between the EPA Regional Ad- 
ministrator and the State Director 
which covers policies, permit issuance, 
compliance and enforcement, report- 
ing and information transmittal, EPA 
overview, waivers of EPA review for 
certain classes and categories of per- 
mits, and provision for modification of 
MOA. The MOA must outline the 
funding arrangements for effective 
litigation support for the State Attor- 
neys General or other appropriate 
legal officers of the State enforcement 
program; this is in accordance with 
the June 16, 1978, letter from the 
Acting Administrator to the Attorney 
General of the State of Idaho which 
emphasized EPA’s concern for ade- 
quate funding of litigation support as 
an essential element of an approved 
State program. All MOA’s must be re- 
viewed and revised as necessary, but at 
least once every three years. 

2. Substantive permit requirements. 
Subparts B, C, E, F, and G establish 
the substantive requirements which a 
State program must have authority 
and resources to implement (e.g., who 
must obtain a permit, permit terms 
and conditions, permit modification 
and revocation, etc.). For the most 
part, these requirements are incorpo- 
rated by reference from proposed 
parts 122 and 125 in the case of section 
402 programs. In the case of section 
404 programs, the referenced sections 
of parts 122, 124, and 125 and the reg- 
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ulations of the Corps of Engineers (33 
CFR Parts 320, 323, and 325) will serve 
as guidance for States in devising their 
404 programs until specific 404 sub- 
stantive requirements are developed in 
the regulations. 

Additionally, § 123.11 clarifies, for 
the first time in regulations, which 
State is responsible for permitting of 
discharges located on waters forming 
boundaries between States. When a 
discharging facility is located within 
one State, but the actual discharge is 
into the waters of another State, it is 
the latter State which has either certi- 
fication rights under section 401, or 
permitting authority under sections 
402 and 404. Discharge permits issued 
by approved States where the facility 
is located may be valid State permits, 
but are not permits as required under 
sections 402 and 404. 

3. Permit program procedures. Sub- 
part D provides a listing of sections 
from proposed part 124 which a State 
must implement in order to have an 
approved section 402 permit program. 
Particular comments note those provi- 
sions of proposed part 124 and the per- 
tinent regulations of the Corps of En- 
gineers which provide interim guid- 
ance for developing State 404 pro- 
grams. 

4. Enforcement, resources, and other 
requirements. Subparts H and I estab- 
lish specific requirements for State 
program compliance evaluation, en- 
forcement, resources, and protection 
against conflict of interests. In partic- 
ular, States must have: 

(a) A supporting inspection and sur- 
veillance program to determine com- 
pliance independent of information 
provided by dischargers; 

(b) Adequate powers and procedures, 
substantially equivalent to those pro- 
vided EPA under section 309 of the act 
to seek criminal and civil penalties and 
obtain injunctive relief; 

(c) Sufficient resources and qualified 
personnel to effectively implement the 
requirements of part 123; and 

(d) Conflict-of-interest restraints on 
agency board membership. 

Enforcement of the requirements of 
NPDES permits is an essential ele- 
ment of all State NPDES programs. 
While EPA retains the authority to 
take enforcement action in approved 
States, it is the intent of the Act and 
of the policy of the Agency that States 
assume primary responsibility for 
compliance with NPDES requirements 
within their jurisdictions. Consequent- 
ly, approved States are expected to 
take prompt, effective, and aggressive 
enforcement measures for violations 
of permit terms and conditions. 

The goal of the NPDES enforcement 
program is to assure a high level of 
compliance with NPDES permits, now 
and in the future. One means of ac- 
complishing this goal is to take effec- 
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tive enforcement action against those 
who violate NPDES permits, seeking 
to require both expeditious compli- 
ance and appropriate penalties. Seek- 
ing expeditious compliance, of course, 
assures compliance by the source in 
question. Seeking appropriate penal- 
ties assures a high level of voluntary 
compliance by others in the future; a 
high level of voluntary compliance is 
essential to the ongoing success of the 
program. Appropriate penalties will 
help to assure that there is not an eco- 
nomic disadvantage to those who 
comply in a timely manner, thus main- 
taining equity between those who 
comply and those who do not. Appro- 
priate penalties will also help to assure 
that there is no economic advantage 
or incentive for any source not to 
comply in a timely manner. 

These principles form the keystone 
of EPA’s policy concerning violations 
of statutory treatment deadlines. In 
guidance, EPA has emphasized that 
aggressive enforcement action should 
be taken against recalcitrant discharg- 
ers and appropriate penalties sought 
to assure expeditious compliance with 
the law. (See e.g., the April 11, 1978, 
memorandum of the Assistant Admin- 
istrator for Enforcement entitled “En- 
forcement Against Major Source Vio- 
lators of Air and Water Acts.” To sup- 
port these efforts, EPA issued a “Civil 
Penalty Policy” on, April 11, 1978, (8 
Environment Reporter, Current Devel- 
opments 2011) which enunciated gen- 
eral principles for determining appro- 
priate penalties in individual cases. 
This policy is based primarily on four 
considerations—the economic benefit 
gained by the violation; the harm done 
to public health or the environment; 
the degree of recalcitrance of the vio- 
lator; and any unusual or extraordi- 
nary enforcement costs thrust upon 
the public. 

In proposed §123.72(i), these four 
considerations are set forth as require- 
ments for approved State programs in 
seeking and assessing civil penalties. 
In determining how these consider- 
ations are reflected in an individual 
case, States shall apply the discussions 
and principles contained in the April 
11 policies and subsequent elabora- 
tions of those policies. The adequacy 
of the State enforcement program will 
be determined by these discussions 
and principles. This will help to assure 
fairness and national uniformity in en- 
forcing the Act, ie., no area of the 
country will be able to offer lenient 
enforcement as an advantage to its in- 
dustries or as a lure to industries locat- 
ed in other areas. 

In carrying out an NPDES enforce- 
ment program it is important that 
Federal and State officials cooperate 
to the maximum extent possible, co- 
ordinate their efforts, and work to- 
gether for national consistency. To 
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assist in achieving these goals, a con- 
sultative panel of enforcement offi- 
cials, including representatives of 
EPA, the Department of Justice, and 
the States, has been established. This 
penalty panel will review and advise 
EPA and States on penalty calcula- 
tions. Through the panel, the officials 
handling a case will know in advance 
the minimum sum acceptable for set- 
tlement using the _ criteria in 
§ 123.72(i), and can be assured that 
any sum above that minimum will be 
an acceptable penalty. Details con- 
cerning the functioning of the penalty 
panel may be found in an April 11, 
1978, memorandum of the Assistant 
Administrator for Enforcement enti- 
tled “Federal-State Cooperation 
Against Major Source Violators of the 
Air and Water Acts—Civil Penalty 
Consultative Panel.” 

5. Program approval, revision, and 
return. Subpart J describes the proce- 
dures for program approval for sec- 
tions 402 and 404. In both instances, 
public notice and opportunity to com- 
ment and a public hearing must be 
provided. In the case of the section 
402 program, the Administrator must 
approve or disapprove the State pro- 
gram within 90 days of receipt of a 
complete and sufficient submission, 
while in the case of the section 404 
program, 120 days is provided due to 
the additional review role of the US. 
Army Corps of Engineers, the U.S. 
Fish and Wildlife Service, and the Na- 
tional Marine Fisheries Service. 

Subpart K clarifies that revisions to 
approved programs require a new sub- 
mission by the State, opportunity for 
public comment, and a new approval 
by the Administrator. In order to 
assist with program revision under the 
Clean Water Act amendments of 1977, 
subpart K lists the amendments which 
must be incorporated into existing 
state programs (e.g., Section 313-Fed- 
eral Facilities; Section 304(e)—Best 
Management Practices for Industry; 
Section 402(b8)—Pretreatment) as 
well as a listing of optional revisions 
(e.g., Section 301(i)—Municipal and In- 
dustrial ‘““Tie-in’” Time Extensions; sec- 
tion 402(1)—Fxemption of Irrigation 
Return Flo.s). The former areas of 
revision must be incorporated into 
State programs by December 27, 1979, 
in order for State program approval to 
continue. 

Subpart K also provides for revision 
of State programs where the State 
seeks to transfer authority to a new or 
successor agency and where the State 
chooses to terminate program approv- 
al by “returning” the permit program 
to EPA or to the Corps of Engineers. 


E. ADDITIONAL REQUIREMENTS APPLICABLE 
TO SECTION 404 PROGRAMS 


In addition to the policies and re- 
quirements just highlighted, the pro- 
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posed part 123 regulations would es- 
tablish certain requirements which 
pertain only to State 404 programs. 
The following list summarizes the 
principal additional requirements: 

A single State agency responsible for 
issuing 404 permits (§ 123.3(b)); 

Assurance that the State will pursue 
a coordinated enforcement strategy 
with EPA and the U.S. Army Corps of 
Engineers (§ 123.3¢e)); 

Development of a memorandum of 
agreement with the Corps of Engi- 
neers specifying: (1) Those waters in 
which the corps will suspend the issu- 
ance of 404 permits; (2) procedures for 
jointly processing corps § 10 and State 
404 permits in historically navigable 
waters; (3) those individual and gener- 
al permits issued by the corps for 
which the State intends to assume ad- 
ministration and enforcement upon 
program approval; (4) procedures 
whereby the corps will transfer pend- 
ing permits and other relevant infor- 
mation to approved States; (5) assur- 
ance that the State will not issue 404 
permits for activities which the Secre- 
tary of the Army determines would 
substantially impair anchorage or 
navigation of any navigable water; (6) 
those classes and categories of State 
permits for which the corps wishes to 
waive its right to review; and (7) other 
matters deemed appropriate by the 
corps and the State (§ 123.3(h)); 

Assurance that the State’s law pro- 
hibiting the taking of private property 
without just compensation will not ad- 
versely affect the successful imple- 
mentation of the State’s 404 program 
(§ 123.4(b)(1)); 

Authority to prohibit, deny, or re- 
strict the issuance of State 404 permits 
on the basis of each of the following 
authorities: (1) The application of the 
environmental criteria promulgated 
under section 404(b)(1) of the Act and 
contained in 40 CFR Part 230; (2) a de- 
termination of unacceptable adverse 
impact on municipal water supplies, 
shellfish beds and fishery areas (in- 
cluding spawning and breeding areas), 
wildlife or recreational areas; (3) a de- 
termination that the discharge would 
violate applicable water quality stand- 
ards (§ 123.4(b)(ii)); 

Assurance that the State will trans- 


_ mit copies of proposed permits to the 


U.S. Army Corps of Engineers, U.S. 
Fish and Wildlife Service, and the Na- 
tional Marine Fisheries Service at the 
same time they are transmitted to 
EPA (§§ 123.5(¢)(5) and 123.23(a)); 
EPA particularly solicits comments 
on the nature and scope of the memo- 
randum of agreement between the 
Corps of Engineers and the States, re- 
quired by §123.3(h) of the proposed 
regulations. Such an agreement seems 
required by the provision for a “full 
and complete description” of a pro- 
posed State program iin section 


404(¢)(1) because without agreement 
between the State and the corps as to 
those waters for which each has pri- 
mary permitting responsibility, there 
will be needless duplication of admin- 
istrative effort, wasting scarce re- 
sources, and burdening the public with 
uncertainties in applying for permits 
and delays in the processing of permit 
application. 

EPA also solicits public comments 
on the extent to which State programs 
must insure compliance with related 
Federal and State statutes. The regu- 
lations of the Corps of Engineers (e.g., 
33 CFR 320.4(b)-(1) and 325.2) require 
compliance with a number of other au- 
thorities before the corps will issue a 
404 permit. It is possible the require- 
ments in section 404(h)(1)(H) of the 
Act that States “assure continued co- 
ordination with Federal and Federal- 
State water related planning and 
review processes” may require States 
to insure compliance with some or all 
of the statutes and executive orders 
listed in the corps regulations. The 
comment to § 123.82 of the proposed 
regulations specifically encourages 
public comments regarding the imple- 
mentation of section 404¢h)(1)(H). 

Comments are also welcomed on the 
nature of permissible State-local insti- 
tutional relationships in approvable 
State 404 programs. While § 123.3(b) 
of the proposed regulations requires 
that responsibility for the issuance of 
404 permits be vested in one State 
agency, local agencies may be able to 
play a significant role in the planning 
of activities subject to 404 permits and 
in the consideration of proposed per- 
mits. As explained in the comment to 
§ 123.3(b) of these regulations, the per- 
missible structure of State-local rela- 
tions may be further addressed in the 
part 126 State program operation reg- 
ulations, which will complement these 
regulations. However, because of its 
importance, commentators may wish 
to address this issue at this time. 

Section 123.1(f) and the comment to 
section 123.11(b) of the proposed regu- 
lations make it clear that States are 
not precluded from _ establishing 
stricter-than-Federal standards and re- 
quirements or from operating permit 
programs with a greater scope of cov- 
erage than the Federal 404 program. 
It is relatively clear from the language 
of section 404(t) of the Act that States 
are not preempted from regulating dis- 
charges in waters which, because of 
section 404(g)(1) of the Act, also re- 
quire a Federal 404 permit from the 
U.S. Army Corps of Engineers. While 
State permits in waters described in 
section 404(g)(1) may be valid State 
permits, they are not 404 permits. . 
States are also not precluded from reg- 
ulating certain types of activities 
having minor impacts that are ex- 
cluded from the Federal permit pro- 
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gram by section 404(f)(1) of the Act. 
However, State authority over those 
Federal projects which, under section 
404(r) of the Act, do not require Fed- 
eral 404 permits, is less clear. Com- 
ments which address this issue in light 
of language contained in sections 
313(a) and 404(t) of the Act are wel- 
comed. 

In view of the number of unresolved 
issues concerning the requirements for 
approvable 404 programs, States are 
encouraged not to seek Federal ap- 
proval of their programs until these 
regulations become final after an op- 
portunity for public review and com- 
ment. States are further encouraged 
to coordinate the development of their 
404 programs with the ongoing revi- 
sion of EPA’s environmental criteria 
(40 CFR 230), in order to fulfill the re- 
quirements of section 404(h)(1)(A)Cii). 
If a particular State does make a full 
and complete 404 program submission 
prior to the final promulgation of 
these regulations, the State’s program 
will be closely evaluated in terms of its 
ability to meet. the requirements of 
the Act. In this evaluation, the regula- 
tions proposed today will serve as 
guidance on EPA’s construction of the 
law and its view as to what constitutes 
a minimum acceptable program. 


III. Part 124—NPDES PROCEDURES 
A. WHAT DOES THIS PART DO? 


Proposed part 124 establishes all the 
procedures to be used by EPA and ap- 
proved NPDES States for receiving 
permit applications, writing draft per- 
mits, and soliciting public comment on 
them. In addition, proposed part 124 
establishes procedures to be used by 
EPA for issuing final permits and 
holding evidentiary hearings. (NPDES 
State procedures for issuing final per- 
mits and providing appeals of permit 
terms and conditions are established 
in accordance with requirements of 
State law.) 

On November 29, 1976, EPA pro- 
posed significant changes to the evi- 
dentiary hearing procedures (these are 
called adjudicatory hearings in the ex- 
isting regulations which now appear at 
40 CFR 125.36), 41 FR 52308. Many of 
the changes proposed then are reflect- 
ed in this proposal, and other changes 
have been made in this proposal in the 
light of the comments made on the 
earlier one. However, because this pre- 
posal differs in many respects from 
the earlier one, comments made on 
the earlier proposal will not automati- 
cally be considered part of the record 
of this proceeding and points raised 
earlier must be resubmitted. 


B. WHAT CHANGES HAVE BEEN MADE BY 
THIS PART? 


1. Rationalization of the basic struc- 
ture. In most cases, proposed part 124 
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will not change the general outlines of 
the current procedures for making 
permit determinations. Applications 
for permits will stil! be filed with the 
appropriate permit issuing authority; 
draft permits and factsheets will still 
be prepared and made available for 
comment. After comments have been 
received and analyzed, any necessary 
changes will be made by the permit is- 
suing authority, and final permit will 
be issued. Any interested person will 
then be able to request an evidentiary 
hearing on any issues involved. This 
basic structure is being rationalized 
and expanded in three major ways. 

(a) Intergration of different types of 
permits and permit decisions into one 
procedure. Under the Clean Water Act 
amendments of 1977 and the existing 
regulations, there are approximately 
16 different statutory or regulatory 
provisions on which permit require- 
ments could be based, and 7 provisions 
under which a variance from those 
provisions could be granted. Many of 
these provisions are not covered in the 
existing regulation, and where they 
are, the references are scattered 
through various parts of the Code of 
Federal Regulations (CFR). In addi- 
tion, the current regulations do not 
specify how such actions as permit 
modifications by EPA or at the re- 
quest of a discharger will be handled. 

The proposed regulations deal with 
these problems in two ways. First, 
they consolidate into one FEDERAL 
REGISTER part the existing procedures 
for making decisions on permit terms. 
These are currently contained in 40 
CFR parts 122 and 402, relating to 
thermal discharge requirements, and 
the present 40 CFR Part 124. 

Second, they specify where in the se- 
quence of “‘application—draft permit— 
comment—final permit,” permit ac- 
tions other than the simple one of de- 
ciding on permit applications should 
fit. Thus, under the proposed regula- 
tions a discharger seeking a permit 
modification will request it by writing 
to the permitting authority asking for 
permission to apply for a new permit. 
If permission is granted, the applica- 
tion could be filed and will then be 
treated like any other application. 
Similarly, if EPA or the State wants to 
amend or revoke a permit on its own 
initiative, the regulations provide for 
accomplishing that action by issuing a 
draft permit embodying the desired 
changes, even though there has been 
no application. That draft permit will 
then become subject to comment and 
a potential evidentiary hearing like 
any other draft permit. 

The proposed regulations deal with 
variance applications in two ways. 
Whenever possible, a variance must be 
applied for before the close of com- 
ments on a draft permit. This will 
insure that there is an opportunity to 
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consider all the relevant issues before 
deciding the terms of a final permit 
and that issues are not raised at a 
later date for purposes of delay. The 
regulations also provide that where a 
variance is properly requested after 
this stage (for example, because the 
statute provides that all requests must 
be made within a certain limited 180- 
or 270-day period), the decision on the 
variance will still be made through the 
same permit issuance procedures. This 
will be done by issuing a new supple- 
mentary draft permit embodying the 
Agency’s response to the variance re- 
quest, and holding action on the origi- 
nal permit until the supplementary 
permit has reached the same proce- 
dural stage and the two permit can 
proceed together. 

While the proposed regulations indi- 
cate that appeals of variance determi- 
nations will be through evidentiary 
hearing procedures (including less 
formal panel hearings where appropri- 
ate), EPA has not yet determined 
whether variance appeals will follow 
this approach. It may be preferable to 
develop a separate, but simpler and 
faster appeal procedure for reviewing 
variance determinations because of 
the potentially different nature of the 
appeal involved. Comments are re- 
quested on the desirability of using 
either the proposed evidentiary hear- 
ing procedures or alternative hearing 
mechanisms for variance appeals. 

(b) Greater explanation of the basis 
for decisions. Under the present regu- 
lations, “factsheets” for permits are 
intended to explain how and why the 
Agency arrived at specific permit con- 
ditions. However, there have been fre- 
quent complaints that the level of ex- 
planation is often inadequate, and 
that the documents or other informa- 
tion considered at this stage are hard 
to identify. 

Under the proposed regulations, the 
contents of factsheets will be expand- 
ed and specified in more detail to 
assure that the explanation is ade- 
quate in all cases. In addition, EPA 
would assume an affirmative obliga- 
tion to respond in the final factsheet 
to major points raised during the 
public comment period. Because there 
are practical limits to EPA’s ability to 
explain each of the permits it issues, 
the discussion in the factsheet should 
be proportional to the importance of 
the issues involved and the degree of 
controversy surrounding them. A page 
or two of discussion should constitute 
an adequate factsheet for many 
“minor” permits. 

Proposed § 122.44 also provides that 
draft and final permit terms must be 
based on an “administrative record.” 
This could simply be an adequately or- 
ganized file drawer containing the rel- 
evant information. This _ provision 
would insure that the information 
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considered in drawing up a permit is 
identified and publicly available for 
comment. It is not intended to require 
“record” support for permit terms 
that by their nature do not require 
them, such as monitoring or reporting 
conditions or effluent limitations 
based on effluent limitations guide- 
lines. Of course, calculations needed to 
derive permit limitations from efflu- 
ent guidelines must be set out in the 
factsheet itself. 

These regulations increase the op- 
portunities for public participation in 
the NPDES permit program by provid- 
ing more information in the factsheets 
which accompany the public notice of 
a draft permit, by providing advance 
notice of proposed decisions, and by 
providing opportunities for public 
hearings prior to issuance, modifica- 
tion, suspension, or revocation of a 
permit and prior to approval, modifi- 
cation, or withdrawal of a State pro- 
gram. In order to show the permitting 
agency’s responsiveness to questions 
raised during the public review proc- 
ess, a final factsheet, which responds 
to all significant objections raised, is 
required. All public participation ele- 
ments in these regulations apply 
equally to EPA and to approved 
States. 

(c) Linking the evidentiary hearing 
to prior adminisiative proceedings. As 
indicated above, the proposed regula- 
tions concerning evidentiary hearings 
are applicable only to EPA, although 
similar NPDES State procedures may 
be required under State law. At pres- 
ent, even where all major issues have 
been fully analyzed and _ resolved 
before the final permit was issued, 
they can be reexamined anew in the 
evidentiary hearing. The presiding of- 
ficer may not know what happened re- 
garding the permit befcre the hearing 
began. Also, new issues might be 
raised at the evidentiary hearing even 
though they could have been settled 
much more simply if raised at an earli- 
er stage. 

The proposed regulations attempt to 
remedy this situation in two ways. 
First, the administrative record on 
which the final permit was based will 
automatically go into evidence at any 
evidentiary hearing so that the deci- 
sionmaker will have the benefit of the 
earlier stages of consideration of the 
issues. 

Second, no issue may be raised at an 
evidentiary hearing if it was not first 
raised during the comment period on 
the draft permit. An exemption from 
this requirement is provided if ‘good 
cause” can be shown for the failure to 
raise the issue earlier. The purpose of 
this provision is not to exclude any 
person from EPA’s decisionmaking 
process, but rather to focus the atten- 
tion of the Agency and parties on the 
informal comment and public hearing 
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stage of the permit issuance process. 
EPA believes that policy issues and 
most technical issues relating to the is- 
suance of NPDES permits should be 
decided in the most open, accessible 
form possible, and at a stage where 
the Agency has the greatest flexibility 
to make appropriate modifications to 
the permit. Evidentiary hearings, be- 
cause they entail great delays, because 
they are cumbersome, and because 
only the well financed can afford to 
participate, are disfavored as a means 
of solving any issues other than con- 
tested factual issues requiring cross- 
examination. Not only will this in the 
long run lead to greater and better in- 
formed citizen participation, it will in- 
crease efficiency in the permit issu- 
ance process and will speed application 
of pollution control requirements. 

2. Changes in adjudicatory hearing 
procedures. These regulations have 
been drafted on the assumption that 
formal hearings on NPDES permits 
issued by EPA are subject to the re- 
quirements of 5 U.S.C. sections 554, 
556, and 557, which set forth the 
formal hearing requirements of the 
Administrative Procedure Act (APA). 
Within that framework, there has 
been one major revision and a number 
of minor ones. 

(a) “Nonadversary” initial licensing 
procedures. The Administrative Proce- 
dure Act allows decisions on the initial 
draft of a license or variance to be 
made by procedures that are much 
less adversarial than strict courtroom 
procedures, even when a formal hear- 
ing is required. The proposed regula- 
tions use this provision of the APA to 
move away from traditional format 
hearings in which EPA and other par- 
ties present separate cases before a 
single hearing officer. Instead, under 
proposed part 124, a panel of EPA em- 
ployees with expert knowledge of, or 
responsibility for, the subjects in- 
volved will be present at the hearing 
and will question the parties, subject 
to overall control of the proceeding by 
an administrative law judge (the pre- 
siding officer). No Agency trial staff 
will be designated. Instead, the Agency 
will prepare a draft response to the 
permit application, and the informa- 
tion contained in the application and 
the draft response will be the focus of 
attention at the hearing. The hearing 
itself will be deivided into a “‘legisla- 
tive” phase—at which the parties can 
present views and arguments to the 
panel and question and be questioned 
by it, and an “adjudicative” phase—at 
which formal cross-examination can 
be ordered if certain threshold condi- 
tions are met. After the hearing, the 
panel will prepare a recommended de- 
cision which may be appealed to the 
Administrator. Though the Admin- 
strator will make an independent 
review of the decision upon deciding to 


review it, the Administrator would be 
free to consult with panel members. 
EPA believes that this procedure com- 
plies with the literal language of the 
“initial licensing’ provisions of the 
APA and fits the purpose of those pro- 
visions more closely than existing pro- 
cedures. 

Under the APA, agencies may re- 
quire the submission of evidence in 
written form in initial licensing (5 
U.S.C. 556(d)). Contact between 
Agency trial staff and ultimate deci- 
sionmakers is not forbidden (5 U.S.C. 
sec. 554), nor is there a requirement 
that the presiding officer must pre- 
pare the initial opinion. Instead, any 
“responsible employee” of the Agency 
may recommend a decision (5 U.S.C. 
557(b)(1)). These exemptions were 
provided for initial licensing because 
the decisions involved were complex 
and policy dominated and thus were 
thought to be “like rulemaking.” Since 
these decisions did not involve accus- 
ing anyone of wrongdoing, there was 
no reason for “separation of func- 
tions” within the Agency or for an ini- 
tial decision by a statutorily independ- 
ent individual. Rather, the complexity 
of the problems required that the 
Agency be able to draw on its staff ex- 
perts freely without being hampered 
by such artificial barriers. APA: Legis- 
lative History; S. Doc. 248, 79th Cong., 
2d. Sess. 264, 229, 262, 361 (1946). 

The omission of an EPA trial staff 
under these proposed procedural regu- 
lations would make the structure of 
the proceeding conform to the nonac- 
cusatory nature of the decision in 
question. The form of proceeding 
would correspond to its function—a 
group of EPA employees exploring the 
issues to determine what decision to 
make or recommend—rather than to a 
courtroom trial. 

EPA has recently proposed similar 
procedures for implementing section 
301(h) of the Act. Those procedures 
and the ones proposed today will be 
consolidated to the extend practicable 
when these rules are promulgated in 
final form. 

(b) Other changes in evidentiary 
hearing procedures. Apart from the 
new initial licensing procedures, the 
changes in the rules for evidentiary 
hearings are less extensive than those 
in other portions of these regulations. 
However, the following significant 
changes have been made: 

The current regulations provide for 
an automatic stay of permit conditions 
which are the subject of an eviden- 
tiary hearing or an appea! from the 
denial of one. The proposed regula- 
tions also provide for an sutomatic 
stay of conditions relating to a legal 
issue that had been certified for an 
opinion by the Office of General 
Counsel, and give the Regional Admin- 
istrator descretion to stay terms that 


FEDERAL REGISTER, VOL. 43, NO. 162—MONDAY, AUGUST 21, 1978 





are the subject of a modification re- 
quest. The proposed regulations also 
state that a source receiving its initial 
permit is considered to be without a 
permit to the extent that permit terms 
are stayed under these provisions. 

It remains EPA’s position, however 
that permittees contesting permit 
terms and conditions do so on their 
own time. See U.S. Steel v. Train, 556 
F.2d, 822 (7th Cir. 1977). To the extent 
that a permittee does not prevail in 
appeal proceedings, it is bound to 
comply with permit terms and condi- 
tions and requirements of the Act. 
This general principle applies to all 
appeal proceedings, whether adminis- 
trative of judicial, and whether in 
State or Federal forums. We are con- 
sidering making this principle more 
explicit in the regulations themselves 
and solicit comments on whether this 
is necessary. 

2. No evidentiary hearing will be 
held to consider the general terms of 
general permits (§ 124.71). These gen- 
eral permits will in effect be rules 
based on general considerations appli- 
cable to numbers of sources within an 
area. Evidentiary hearings are inap- 
propriate for such decisions unless the 
statute explicitly requires them. How- 
ever, any individual source subject to 
such a general permit will be able to 
obtain an evidentiary hearing by ap- 
plying for a source-specific under pro- 
posed § 124.12. 

3. EPA staff members must be made 
available for cross-examination to the 
same extent as employees and repre- 
sentatives of other parties. This cross- 
examination would be confined to fac- 
tual questions, where it is necessary 
for disclosure of material facts. Cross- 
examination would not be permitted 
on questions of law or policy, where 
the facts are not in real dispute, or 
where cross-examination would not be 
useful to clarify them. 

4. The discharger has the ultimate 
burden of persuasion on all permit 
terms. This position is consistent with 
recent court decisions. 

5. The right of cross-examination in 
evidentiary hearings is explicitly rec- 
ognized. However, presiding officers 
should bear in mind that there is no 
automatic right of cross-examination 
and that the proponent of cross-exam- 
ination has the burden of justifying its 
use. 

6. Direct testimony must be submit- 
ted in written form unless an explicit 
showing can be made that the nature 
of the testimony is such that it can 
only be effectively presented orally. 
This adopts the position of the Food 
and Drug Administration that the 
question whether there should be oral 
direct testimony should be answered 
through analysis of the kind of issues 
presented. 40 FR 40682, 40703 (Sept. 3, 
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1975); 41 FR 51706, 51716-17 (Nov. 23, 
1976). 

7. Provisions for appeal of presiding 
officer decisions to the Regional Ad- 
ministrator and then to the Adminis- 
trator similar to existing procedures 
are retained in the proposed regula- 
tions. However, they have been rewrit- 
ten to make clear that the Regional 
Administrator may waive review and 
transmit the case directly to the Ad- 
ministrator wherever such action 
would be more efficient. 


3. OTHER SIGNIFICANT CHANGES 


(a) § 124.43. “General permits” appli- 
cable to categories of sources in partic- 
ular areas will be issued directly in 
draft form by EPA without any pre- 
ceding application being necessary. 
They will then be subject to notice, 
comment, and legislative hearings just 
like any other permit. As stated earli- 
er, no evidentiary hearing will be held 
on these permits. 

(b) § 124.132. If the Agency misses 
deadlines imposed by these regula- 
tions, compensating relief in the form 
of deadline extensions may be granted 
to private persons affected by that 
failure. 


4. EFFECTIVE DATES 


All provisions of this part will apply 
to permits issued in draft form after 
the effective date of this part. In addi- 
tion, all provisions of subpart H (relat- 
ing to evidentiary hearings) will apply 
to EPA hearings held after the effec- 
tive date of this part, with two excep- 
tions. These are the provisions in 
§ 124.84 for automatically introducing 
the administrative record into evi- 
dence, and the provisions in § 124.76 
for limiting issues to those raised 
during the notice-and-comment proc- 
ess. 

Regional Administrators will have 
discretion to make all the ‘provisions of 
this part applicable to any EPA permit 
which has not reached the stage of ini- 
tial decision in an evidentiary hearing 
as of the effective date of this part. 
They would do this by issuing a new 
draft permit based on an explicitly de- 
fined administrative record and grant- 
ing a new opportunity for public com- 
ment on the permit. Where this was 
done, the provisions of §§ 124.76 and 
124.84 would apply in any hearing. 


IV. PaRT—CRITERIA AND STANDARDS FOR 
THE NPDES PROGRAM 


A. WHAT DOES THIS PART DO? 


Proposed part 125 contains the par- 


ticular requirements or standards 
which must be applied by EPA or ap- 
proved States in making certain 
permit determinations. One or more of 
these determinations (e.g., concerning 
variances from or the application of 
EPA promulgated guidelines) must 
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often be made in the course of permit 
modification or issuance. 

Most of the requirements and stand- 
ards established in proposed part 125 
have not been previously incorporated 
into regulations. Only subpart B is 
taken from existing regulations (agua- 
culture projects, 40 CFR Part 115). 
Standards for some determinations, 
particularly those established by the 
Clean Water Act of 1977, are currently 
under development and so have not 
been included in this proposal (sub- 
parts D, F, G, H, J, K, and M). Howev- 
er, subparts for those determinations 
have been reserved. 


B. WHAT CHANGES ARE MADE BY THIS 
PART? 


1. Subpart A—Technology-based 
treatment requirements. This subpart 
establishes the criteria and standards 
for imposing technology-based treat- 
ment requirements in permits under 
section 301(b) of the Act. It clarifies 
the long-standing EPA policy that 
these technology-based treatment re- 
quirements represent the minimum 
levels of control under section 402, and 
that they cannot be satisfied through 
the use of “nontreatment” techniques 
such as flow augmentation and in 
stream mechanical aerators (although 
such techniques may be used to 
achieve water quality standards in cer- 
tain limited circumstances). 

Technology-based requirements may 
be imposed in permits through the ap- 
plication of an EPA promulgated ef- 
fluent guideline or on a case-by-case 
basis under section 402(a)(1) of the 
Act. Case-by-case determinations must 
consider: the factors listed in section 
304(b) of the Act for development of 
EPA effluent guidelines; EPA draft or 
proposed development documents or 
other guidance; and other appropriate 
factors. 

The proposed regulations make 
clear, that even if effluent limitations 
guidelines have not been promulgated 
for a class or category of point sources, . 
State and Federal permit issuers are 
obligated to establish permit require- 
ments which will assure the attain- 
ment of the best practicable control 
technology currently available (BPT), 
the best available technology economi- 
cally achievable, or best conventional 
pollutant control technology (BCT), as 
appropriate. This provision of the pro- 
posed regulations responds to the con- 
cerns expressed by the court in Ford 
Motor Co. v. EPA, 567 F.2d 661 (6th 
Cir. 1977), which indicated that EPA 
may “veto” State-issued permits only 
on the basis of valid promulgated EPA 
regulations or clear statutory require- 
ments. This provision also address the 
decision in Washington v. EPA, 573 
F.2d 583 (9th Cir. 1978), holding that 
section 301(b) of the Act, setting forth 
BPT, BAT, and other substantive re- 
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quirements, is not self-executing. EPA 
believes that the decision of the ninth 
circuit is an incorrect one: regardless 
of whether BPT, BAT and BCT and 
other requirements of the Act are 
spelled out in EPA regulations, they 
must be attained by all permittees to 
whom they are applicable. As a result, 
until these regulations are promulgat- 
ed, the decision in Washingion v. EPA 
will now be applied by EPA only 
within the ninth circuit. When these 
regulations are issued in final form, 
EPA believes they will not only carry 
out the purposes and provisions of the 
Act (under the authority of sections 
402(a)(1), 402(a)(3), 304(i), and 501(a)), 
but will be consistent with the holding 
in Washington v. EPA. ‘ 

2. Subpart E—Fundamentaily differ- 
ent factors variances. This subpart es- 
tablishes the criteria and standards 
which EPA and the States shall use in 
determining whether an industrial dis- 
charger should be subject to more or 
less stringent effluent limitations than 
those required by promulgated efflu- 
ent limitations guidelines or standards 
under sections 301(b)(1)(A), 301(b)(2) 
(A) and (E), and 307(b) of the Act, be- 
cause factors relating to that discharg- 
er are fundamentally different from 
those factors considered by EPA in de- 
velopment of the applicable effluent 
limitations. In establishing effluent 
limitations under these sections of the 
Act, EPA considered all the informa- 
tion it could collect, develop and solicit 
regarding factors listed in section 
304(b) of the Act and other factors 
necessary to the establishment of the 
effluent limitations. In some cases, 
however, data which could affect 
these effluent limitations as they 
apply to a particular discharger were 
not available or were not considered 
during their development. As a result, 
it may be necessary on a case-by-case 
basis to adjust the effluent limita- 
tions, to make them either more or 
less stringent, as they apply to certain 
discharger within an industrial catego- 
ry if factors relating to the discharger 
are fundamentally different from 
those considered by EPA. 

Upon final promulgation, the provi- 
sions of this subpart will supersede all 
of the fundamentally different factors 
variance provisions contained in 40 
CFR Subchapter N as they apply to 
limitations established under section 
301(b)(1)(A) of the Act with one ex- 
ception. The steam electric power gen- 
erating point source category will be 
subject instead to the individual vari- 
ance provisions contained in various 
subcategories of 40 CFR Part 423. Fur- 
ther, subpart E does not apply to ef- 
fluent limitations guidelines promul- 
gated under section 301(b)(1)(A) 
which do not contain a fundamentally 
different factors variance provision. 
The fundamentally different factors 
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variance provision of this subpart will 
apply to guidelines or standards pro- 
mulgated or eyproved under sections 
301(b)(2) (A) and (E), and 307(b) 
unless the guidelines or standards con- 
tain a provision stating that it is not 
subject to the provisions of .this Sub- 
part. 

3. Subpart I—Alternative thermal ef- 
fluent limitations. This subpart estab- 
lishes the criteria and standards by 
which a discharger may request the 
imposition of less stringent thermal 
limitations under section 316(a) of the 
Act. 

This subpart has been revised to 
streamline and strengthen the 316(a) 
demonstration process. The revision 
addressed two major issues. 

First, in the 316(a) demonstration, 
the discharger must consider the cu- 
mulative impact (long-term) of the 
thermal discharge. It is EPA’s position 
that in making a 316(a) demonstra- 
tion, the discharger must take into ac- 
count, in addition to thermal stress 
(short-term), all other identifiable im- 
pacts to the representative important 
species, including the entrapment and 
entrainment effects of any existing or 
proposed intake structures. The dis- 
charger bears the burden of proof in 
showing that the incremental effects 
of a thermal discharge would not 
cause the cumulative effect of all rele- 
vant stresses to exceed the 316(a) re- 
quirement. This position was adopted 
in Administrator Costle’s opimion in 
the Seabrook case. 

Second, the discharger would be re- 
quired to provide early screening in- 
formation pertaining to the proposed 
316(a) demonstration. The intent of 
this requirement is to avoid in the 
future costly and unnecessary study 
requirements for existing and pro- 
posed sites and to assure that both the 
discharger and regulatory authority 
understand the scope and intent of 
the 316(a) demonstration. 

In all other respects the substantive 
provisions of this subpart are the same 
as those contained in 40 CFR Part 122 
and will replace part 122 when pro- 
mulgated. 


NotTe.—The Environmental Protection 
Agency has determined that this document 
does not constitute a major regulation re- 
quiring preparation of an economic impact 
statement under Executive Order 11821, as 
amended by Executive Order 11949, and 
under OMB Circular A-107. 


Dated: August 10, 1978. 


Dovuctas M. COstTLE, 
Administrator. 


1. Part 122 of title 40 is revised as set 
forth below: 


PART 122—NATIONAL POLLUTANT 
DISCHARGE ELIMINATION SYSTEM 


Subpart A—General 


Sec. 

122.1 
122.2 
122.3 
122.4 
122.5 


Subpart B--NPDES Permit Application and Issuance 


122.10 Application for a permit. 

122.11 Permit issuance; effect of permit. 

122.12 Duration and transferability of per- 
mits. 

122.13 Prohibitions. 

122.14 Conditions applicable to all permits. 

122.15 Applicable limitations, standards, 

’ prohibitions and conditions. 

122.16 Calculation: and specification of ef- 
fluent limitations and standards. 

122.17 Schedules of compliance. 


Purpose and scope. 

Law authorizing NPDES permits. 
Definitions. 

Exclusions. 

Signatories to permit program forms. 


Subpart C—Permit Compliance 


122.20 Monitoring. p 

122.21 Recording of monitoring results. 

122.22 Reporting of monitoring results and 
compliance by permittees. 

122.23 Noncompliance reporting. 


Subpart D—Permit Modifications, Revocations, and 
Reissuance 


122.30 
122.31 
122.32 
122.33 


In general. 

Modification and revocation. 
Permit reissuance. 

Extensions of expiring permits. 


Subpart E—Special NPDES Programs 


122.40 In general. 

122.41 Disposal of pollutants into wells or 
into publicly owned treatment works. 
122.42 Concentrated animal feeding oper- 

ations. 
123.48 Aquatic animal production facilities. 
122.44 Aquaculture projects. 
122.45 Separate storm sewers. 
122.46 Silvicultural activities. 
122.47 New sources and new dischargers. 
122.48 General permit program. 
122.49 Special considerations under Feder- 
al law. 


Subpart F—Miccelleneeus 
122.60 Delegation of authority. 


AuTHorItTy: Titles III, IV and V, Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217) 33 U.S.C. 1251, et. seq. 


Subpart A—General 


§ 122.1 Purpose and scope. 


(a) The regulations in this part 
define the National Pollutant Dis- 
charge Elimination System (NPDES) 
program; they apply to both EPA and 
approved NPDES States. 

(b) The regulations in parts 123, 124, 
and 125 also apply to the NPDES pro- 
gram: 

(1) Part 123 describes the require- 
ments for State participation in the 
NPDES and the section 404 permit 
programs. 

(2) Part 124 describes the procedures 
for the NPDES program; these proce- 
dures apply in their entirety to EPA 
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and in part to approved NPDES 
States. 

(3) Part 125 describes the criteria 
and standards for making determina- 
tions in the NPDES program; these 
criteria and standards apply to both 
EPA and approved NPDES states. 

(c) Section 402 of the Federal Water 
Pollution Control Act (the Clean 
Water Act), as amended, (Pub. L. 92- 
500, 95-217) establishes the NPDES 
program. This program regulates the 
discharge of pollutants from point 
sources into the waters of the United 
States. All such discharges are unlaw- 
ful absent an NPDES permit. After a 
permit is obtained, a discharge not in 
compliance with all permit terms and 
conditions is unlawful. 

(d) NPDES permits are issued by the 
Director of an approved State NPDES 
program, or, where there is no ap- 
proved State program, by the EPA En- 
forcement Division Director. 


(Comment: Throughout this part, the Re- 
gional Enforcement Division Director is des- 
ignated as the EPA permit issuing authority 
where no State NPDES program is ap- 
proved. However, reference to the ‘“Enforce- 
ment Division Director” for purposes of 
permit issuance should be read to include 
the Regional Administrator or the Adminis- 
trator, or the appropriate delegated repre- 
sentative of EPA. Similarly, the term “Di- 
rector” includes the delegated representa- 
tive of the Director.) 


§ 122.2 Law authorizing NPDES permits. 


(a) Section 301(a) of the Act pro- 
vides that “Except as in compliance 
with this section and sections 302, 306, 
307, 318, 402, and 404 of this Act, the 
discharge of any pollutant by any 
person shall be unlawful.” 

(b) Section 402(a)(1) of the Act pro- 
vides, in part, that “(T)he Administra- 
tor may, after opportunity for public 
hearing, issue a permit for the dis- 
charge of any pollutant, or combina- 
tion of pollutants, * * * upon condition 
that such discharge will meet either 
_ all applicable requirements under sec- 
tions 301, 302, 306, 307, 308, and 403 of 
[the] Act, or prior to the taking of 
necessary implementing actions relat- 
ing to all such requirements, such con- 
ditions as the Administrator deter- 
mines are necessary to carry out the 
provisions of [the] Act.” 

(c) Section 318(a) of the Act provides 
that “The Administrator is author- 
ized, after public hearings, to permit 
the discharge of a specific pollutant or 
pollutants under controlled conditions 
associated with an approved aquacul- 
ture project under Federal or State su- 
pervision pursuant to section 402 of 
this Act.” 

(d) Section 405 of the Act provides, 
in part, that “where the disposal of 
sewage sludge resulting from the oper- 
ation of a treatment works as defined 
in section 212 of this Act (including 
the removal of in-place sewage sludge 
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from one location and its deposit at 
another location) would result in any 
pollutant from such sewage sludge en- 
tering the navigable waters, such dis- 
posal is prohibited except in accord- 
ance with a permit issued by the Ad- 
ministrator under section 402 of this 
Act.” 

(e) Sections 402(b), 318(b) and (c), 
and 405(c) of the Act authorize EPA 
approval of State permit programs for 
discharges from point sources, dis- 
charges to aquaculture projects, and 
disposal of sewage sludge. 

(f) Section 304(i) of the Act provides 
that the Administrator shall promul- 
gate guidelines establishing uniform 
application forms and other minimum 
requirements for the acquisition of in- 
formation from dischargers in ap- 
proved States and establishing mini- 
mum procedural and other elements 
of approved State NPDES program. 

(g) Section 501(a) provides that 
“The Administrator is authorized to 
prescribe such regulations as are nec- 
essary to carry out his functions under 
this Act.” 


§ 122.3 Definitions 


The following definitions apply to 
this part and to parts 123, 124, and 
125: 

(a) “Act” means the Clean Water 
Act (also known as the Federal Water 
Pollution Control Act) Pub. L. 92-500, 
as amended by Pub. L. 95-217, 33 
U.S.C. 1251 et seq. 

(b) “Administrator” means the Ad- 
ministrator of the United States Envi- 
ronmental Protection Agency. 

(c) “Application” means: 

(1) The EPA standard national 
forms for applying for an NPDES 
permit, including any subsequent addi- 
tions, revisions or modifications, or 

(2) Substantially similar forms ap- 
proved by EPA for use in approved 
States at the time of a program sub- 
mission under part 123, and as subse- 
quently necessary due to form revi- 
sions, etc. 


See appendix A, this part for a sample 
EPA application. 

(d) “Applicable standards and limita- 
tions’ means all State and Federal 
standards and limitations to which a 
discharge is subject under the Act, in- 
cluding, but not limited to, effluent 
limitations, water quality standards, 
standards of performance, toxic efflu- 
ent standards and prohibitions, best 
management practices, and pretreat- 
ment standards. 

(e) “Approved State program” 
means a State or interstate permit 
program which meets the require- 
ments of section 402(b) and (e) of the 
Act, and which has been submitted to 
and approved by EPA under section 
402(c) of the Act. Approved State pro- 
grams may include authority to ad- 
minister sections 318 and 405 of the 
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Act through the NPDES program. In 
part 123, this term also includes a 
State or interstate permit program 
which meets the requirements of sec- 
tion 404(h) of the Act, and which has 
been submitted to and approved by 
EPA under sections 404 (g) and (h) of 
the Act. An “approved State” is one 
administering an “approved State pro- 
gram.” 

. (f) “Best management practices’ 
(“BMP’s”) means methods, measures, 
or practices to prevent or reduce the 
contribution of pollutants to waters of 
the United States. For purposes of 
these regulations, BMP’s include but 
are not limited to treatment require- 
ments, operating and maintenance 
procedures, schedules of activities, 
prohibitions of activities, and other 
management practices to control plant 
site runoff, spillage or leaks, sludge or 
waste disposal, and drainage from raw 
material storage. They may be im- 
posed in addition to or in the absence 
of effluent limitations, standards, or 
prohibitions. 

(g) “Contiguous zone” means the 
entire zone established by the United 
States under article 24 of the Conven- 
tion of the Territorial Sea and the 
Contiguous Zone. 

th) “Director” means the chief ad- 
ministrative officer of a State water 
pollution control agency or interstate 
agency approve by EPA to administer 
the NPDES program, or the delegated 
representative of the Director. If re- 
sponsibility for water pollution control 
and enforcement is divided among two 
or more State or interstate agencies, 
“Director” means the administrative 
officer authorized to perform the par- 
ticular procedure or function to which 
reference is made. 

(i) “Discharge” when used without 
qualification includes a discharge of a 
pollutant and a discharge of pollut- 
ants. 

(j) “Discharge of a pollutant” and 
“discharge of pollutants” each means: 

(1) Any addition of any pollutant or 
combination of pollutants to navigable 
waters other than the territorial sea, 
from any point source, and 

(2) Any addition of any pollutant or 
combination of pollutants to the 
waters of the territorial sea, the con- 
tiguous zone or the ocean from any 
point source other than a vessel or 
other floating craft. 


This definition includes: Surface 
runoff which is collected or chan- 
nelled by man into point sources; dis- 
charges to pipes, sewers, or other con- 
veyances owned by a State or munici- 
pality which do not lead to treatment 
systems designed and constructed to 
meet the applicable requirements of 
section 301(b) of the Act; discharges to 
pipes; sewers, or other conveyances 
owned by a State or municipality 
which handle primarily industrial 
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wastes; and discharges to _ pipes, 
sewers, or other conveyances owned in 
whole or in part by a third party other 
than a State or a municipality. 

(k) “Discharge monitoring report” 
(“DMR”) means: 

(1) The EPA standard national form 
for the reporting of self-monitoring re- 
sults by permittees, including any sub- 
sequent additions, revisons or modifi- 
cations, or 

(2) Substantially similar forms ap- 
proved by EPA for use in approved 
States at the time a program submis- 
sion under part 123 and as subsequent- 
ly necessary due to form revision, etc. 


See appendix D, this part for a sample 
EPA Discharge Monitoring Report. 

(l) “Effluent limitation” means any 
restriction, including schedules of 
compliance, imposed by a State or the 
Administrator on quantities, flows, 
and concentrations of pollutants 
which are discharged from point 
sources into navigable waters, or the 
waters of the contiguous zone or the 
ocean. 

(m) “Enforcement Division Direc- 
tor” means the Director of any En- 
forcement Division within any Region- 
al Office of the Environmental Protec- 
tion Agency or the delegated repre- 
sentative of the Enforcement Division 
Director. 

(n) “Environmental Protection 
Agency” (‘EPA’) means the United 
States Environmentral Protection 
Agency. 

(o) “Indirect discharger’ means a 
nonmunicipal, nondomestic discharger 
introducing pollutants to a publicly 
owned treatment works, which intro- 
duction does not constitute a dis- 
charge of pollutants under § 122.3(j). 

(p) “Interstate agency” means an 
agency of two or more States estab- 
lished by or under an agreement or 
compact approved by the Congress, or 
any other agency of two or more 
States, having substantial powers or 
duties pertaining to the control of pol- 
lution as determined and approved by 
the Administrator. 

(q) ““Municipality” means a city, vil- 
lage, town, borough, county, parish, 
district, association, or other public 
body created by or under State law 
and having jurisdiction over disposal 
of sewage, industrial wastes, or other 
wastes, or an Indian tribe or an au- 
thorized Indian tribal organization, or 
a designated and approved manage- 
— agency under section 208 of the 
act. 

(r) “National Pollutant Discharge 
Elimination System” (“NPDES”) 
means the national program for issu- 
ing, conditioning, modifying, revoking, 
denying, monitoring, and enforcing 
permits for the discharge of pollutants 
from point sources into the waters of 
the United States under sections 402, 
318. and 405 of the act. The term in- 
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cludes any State or interstate program 
which has been approved by the Ad- 
ministrator. 

(s) “Navigable waters” is defined in 
section 502(7) of the act to mean 
“waters of the United States, includ- 
ing the territorial seas’. This term in- 
cludes but is not limited to: 

(1) All waters which are presently 
used, or were used in the past, or may 
be susceptible to use in interstate or 
foreign commerce, including all waters 
which are subject to the ebb and flow 
of the tide, intermittent streams, and 
adjacent wetlands. ‘““Wetlands” means 
those areas that are inundated or satu- 
rated by surface or ground water at a 
frequency and duration sufficient to 
support, and that under normal cir- 
cumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs, and similar areas such as 
sloughs, prairie potholes, wet mead- 
ows, prairie river overflows, mudflats, 
and natural ponds. 

(2) Tributaries of navigable waters 
of the United States, including adja- 
cent wetlands; 

(3) Interstate waters, including wet- 
lands; and 

(4) All other waters of the United 
States such as intrastate lakes, rivers, 
streams, mudflats, sandflats, and wet- 
lands, the use, degradation or destruc- 
tion of which would affect or could 
affect interstate commerce including 
but not limited to: 

(i) Intrastate lakes, rivers, streams, 
and wetlands which are or could be 
used by interstate travelers for recre- 
ational or other purposes; and 

(ii) Intrastate lakes, rivers, streams, 
and wetlands from which fish or shell- 
fish are or could be taken and sold in 
interstate commerce; and 

(iii) Intrastate lakes, rivers, streams, 
and wetlands which are used or could 
be used for industrial purposes by in- 
dustries in interstate commerce. 

(5) All impoundments of waters of 
the United States otherwise defined as 
navigable waters under this para- 
graph. 


(Comment: For purposes of clarity the 
term “waters of the United States” is used 
throughout the regulations rather than 
“navigable waters.”’) 


(t)(1) ““New source” means any build- 
ing, structure, facility or installation 
from which there is or may be a dis- 
charge of pollutants, the construction 
of which commenced: 

(i) After promulgation of standards 
of performance under section 306 of 
the act which are applicable to such 
source; or 

(ii) After proposal of standards of 
performance under section 306 which 
are applicable to such source, but only 
if the standards are promulgated 
within 120 days of their proposal. 


(2) “New discharger”’ means: 

(i) Any source the construction of 
which commenced after October i18, 
1972, which does not fall within the 
definition of “new source’; or 

ii) Any indirect discharger which 
commences the discharge of pollut- 
ants; or 

qdiii) Any source from which a dis- 
charge recommences following the ter- 
mination of operations unless the ter- 
mination of operations resulted from 
maintenance activities, scheduled peri- 
odic shutdown, enforcement orders, or 
events beyond the control of the 
owner or operator of the source. A 
new discharge includes the recommen- 
cement of a discharge by a source fol- 
lowing termination of operations 
under § 122.17(c) as a means of achiev- 
ing final compliance dates established 
in the Act. 


See § 124.47 for the criteria and stand- 
ards to be used in determining wheth- 
er a source has commenced construc- 
tion within the meaning of this defini- 
tion, for the types of construction ac- 
tivities which result in new sources, 
and for the effect of a new source de- 
termination. 

(u) ‘“‘“New Source and Environmental 
Questionnaire” (“NS/EQ”) means the 
EPA standard national questionnaire 
used to determine whether a discharg- 
ing facility is a new source and to 
evaluate the environmental effects of 
the new source. See appendix C, this 
part, for the NS/EQ. 

(v) “Permit” means any NPDES 
permit issued by EPA or an approved 
State under section 402 of the Act. 
The EPA standard permit form is used 
by EPA. Substantially similar permit 
forms may be approved by EPA for 
use in approved States at the time of a 
program submission under part 123, 
and subsequently as necessary due to 
form revisions, etc. See appendix B, 
this part, for a sample EPA permit. In 
part 123, “permit” also includes any 
permit issued under section 404 of the 
Act. 

(w) “Permit program forms” means 
the permit application, the permit 
itself, discharge monitoring reports, 
compliance schedules reports, explana- 
tions of noncompliance, responses to 
requests for information made under 
section 308 of the Act or similar State 
authority, and any other submissions 
of information or agreements required 
under the NPDES or section 404 
permit program. 

(x) “Person” means an individual, 
corporation, partnership, association, 
Federal agency, State, municipality, 
commission, or political subdivision of 
a State or any interstate body. 

(y) “Point source” means any dis- 
cernible, confined and discrete convey- 
ance, including but not limited to any 
pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling 
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stock, concentrated anima! feeding op- 
eration, vessel, or other floating craft, 
from which pollutants are or may be 
discharged. This term does not include 
return flows from irrigated agricul- 
ture. 

(z) “Pollutant” means dredged spoil, 
solid waste, incinerator residue, 
sewage, garbage, sewage sludge, muni- 
tions, chemical wastes, biological ma- 
terials, radioactive materials, heat, 
wrecked or discarded equipment, rock, 
sand, cellar dirt, and industrial, munic- 
ipal, and agricultural waste discharged 
into water. It does not mean: 

(1) “Sewage from vessels,” or 

(2) Water, gas, or other material 
which is injected into a well to facili- 
tate production of oil or gas, or water 
derived in association with oil and gas 
and disposed of in a well, if the well is 
used either to facilitate production or 
for disposal purposes is approved by 
authority of the State in which the 
well is located, and if that State deter- 
mines that such injection or disposal 
will not result in the degradation of 
ground or surface water resources. 


(Comment: The legislative history of the 
Act reflects that “radioactive materials” as 
included within the definition of ‘“pollut- 
ant” in section 502 of the Act means only 
radioactive materials which are not encom- 
passed in the definition of source, byprod- 
uct, or special nuclear materials as defined 
by the Atomic Energy Act of 1954, as 
amended, and regulated under the Atomic 
Energy Act. Examples of radioactive materi- 
als not covered by the Atomic Energy Act 
and, therefore, included within the term 
“pollutant” are radium and accelerator pro- 
duced isotopes. See Train v. Colorado Public 
Interest Research Group, Inc., 426 U.S. 1 
(1976).) 


(aa) ‘Regional Administrator” 
means one of the Regional Adminis- 
trators of the Environmental Protec- 
tion Agency or the delegated repre- 
sentative of the Regional Administra- 
tor. 

(bb) “Schedule of compliance” 
means a schedule of remedial meas- 
ures including an enforceable se- 
quence of actions, operations, or mile- 
stone events leading to compliance 
with applicable standards and limita- 
tions. 

(cc) “Secretary” means the Secre- 
tary of the Army, acting through the 
Chief of Engineers. 

(dd) “Sewage from vessels” means 
human body wastes and the wastes 
from toilets or other receptacles in- 
tended to receive or retain domestic 
wastes, that are discharged from ves- 
sels and regulated under section 312 of 
the Act, except that for the Great 
Lakes this term includes gray water. 
For the purposes of this definition, 
“eray water” means galley, bath, and 
shower water. 

(ee) “Sewage sludge” means the 
solids, residues, and precipitate sepa- 
rated from sewage by the unit process- 
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es of a publicly owned treatment 
works. “‘Sewage’”’ as used in this defini- 
tion means any wastes, including 
wastes from humans, households, com- 
mercial establishments, industries, and 
storm water runoff, that are dis- 
charged to or otherwise enter a public- 
ly owned treatment works. 

(ff) “State” means a State, the Dis- 
trict of Columbia, the Commonwealth 
of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, or the Trust 
Territory of the Pacific Islands. 

(gg) “State water pollution control 
agency” means the State agency with 
responsibility for administering State 
laws relating to the abatement of 
water pollution. 

(hh) ‘‘Variance” means any mecha- 
nism or provision under sections 301 or 
316 of the act and 40 CFR Part 125, or 
in the effluent limitation guidelines 
which allow modification to or waivers 
of the requirements of _ sections 
301(b)(1)(A), 301(b)(2)(A)-(F), and 
307(b) of the act. This includes provi- 
sions which allow the establishment of 
alternative limitations based on funda- 
mentally different factors and sections 
301(c), 301(g), 301(h), and 316(a) of 
the Act, where appropriate. 


§ 122.4 Exclusions. 


(a) The following discharges do not 
require an NPDES permit: 

(1) Any discharge of sewage from 
vessels, effluent from properly func- 
tioning marine engines, laundry, 
shower, and galley sink wastes, or any 
other discharge incidental to the 
normal operation of a vessel. This ex- 
clusion does not apply to rubbish, 
trash, garbage, or other such materials 
discharged overboard; not to _ dis- 
charges when the vessel is operating in 
a capacity other than a vessel such as 
when a vessel is being used as an 
energy or mining facility, a storage fa- 
cility, or a seafood processing facility, 
or is secured to the bed of the ocean, 
territorial sea, contiguous zone, or 
waters of the United States for the 
purpose of mineral or oil exploration 
or development; 

(2) Dredged or fill material dis- 
charged into waters of the United 
States and regulated under section 404 
of the act. 


(Comment: Discharges of pollutants, such 
as sludge, garbage, trash, dredged spoil, and 
debris into waters of the United States re- 
quire an NPDES permit if the primary pur- 
pose of the discharge is the disposal of 
waste materials rather than changing the 
bottom elevation of a water body. (See 33 
CFR 123.1(m).) If there is doubt as to the 
primary purpose of the disposal or the dis- 
charge involves toxic materials subject to 
section 307 or hazardous material subject to 
section 311, there is a presumption that the 
primary purpose of the discharge is for the 
disposal of wastes.) 


(3) The introduction of sewage, in- 
dustrial wastes or other pollutants 
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into publicly owned treatment works 
by indirect dischargers as defined in 
§ 122.3(0). 


(Comment: This exclusion applies only to 
the actual introduction of pollutants into 
publicly owned treatment works. Plans or 
agreements to switch to this method of dis- 
posal in the future do not relieve discharg- 
ers of the obligation to apply for and receive 
permits until all discharges of pollutants to 
waters of the United States are acutally 
eliminated. All applicable pretreatment 
standards promulgated by the Administra- 
tor under section 307(b) of the act must also 
be complied with, and my be included in the 
permit to the publicly owned treatment 
works. This exclusion does not apply to the 
introduction of pollutants to privately 
owned treatment works or to other dis- 
charges of pollutants under § 122.3(j).) 


(4) Any discharge from agricultural 
and silvicultural activities, including 
runoff from orchards, cultivated crops, 
pastures, range lands, and forest lands, 
except that this exclusion shall not 
apply to: 

(i) Discharges from animal feeding 
operations as defined in § 122.42; 

(ii) Discharges from aquatic animal 
production facilities as defined in 
§ 122.43; 

(iii) Discharges to aquaculture pro- 
jects as defined in § 122.44; and 

(iv) Discharges from. silvicultural 
point sources as defined in § 122.46. 


(Comment: The exclusion of discharges 
from agricultural activities covers dis- 
charges composed entirely of irrigation 
return flows. It does not cover discharges 
from conveyances used either concurrently 
or, at particular times for other purposes, 
such as mixed return flows and industrial 
wastes or rainwater “back-pumped” during 
wet seasons.) 


(b) The exemption of a discharge 
from NPDES requirements in para- 
graph (a) of this section does not pre- 
clude: 

(1) State regulation of the discharge 
under State authority, in accordance 
with sections 301(b)(1)(C), 401, and 
510 of the act; or 

(2) The issuance of permits contain- 
ing requirements or conditions on the 
exempted discharge under sections of 
the act other than those directly relat- 
ed to the NPDES. Such permits could 
be combined with an NPDES permit 
(e.g., a joint NPDES/404 permit). 


§ 122.5 Signatories 
forms. 


(a) All permit program forms must 
be signed as follows: 

(1) Permit program forms submitted 
or agreed to by a corporation must be 
signed by a principal executive officer 
of at least the level of vice president; 

(2) Permit program forms submitted 
or agreed to by a partnership or a sole 
proprietorship must be signed by a 
general partner or the proprietor, re- 
spectively; 


to permit program 
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(3) Permit program forms submitted 
or agreed to by a municipal, State, 
Federal, or other public facility must 
be signed by either a principal execu- 
tive officer or ranking elected official; 

(b) Any person signing any permit 
program form shall make the follow- 
ing certification: “I have personally 
examined and am familiar with the in- 
formation submitted in the attached 
permit program form, and I hereby 
certify under penalty of law that this 
information is true, accurate, and com- 
plete. I am aware that there are sig- 
nificant penalties for submitting false 
information, including the possibility 
of fine and imprisonment.” 


(Comment: Existing permit program 
forms will be revised to incorporate this 
statement. Where a permit program form 
does not contain the statement, the certifi- 
cation must be made in a letter directed to 
the permit issuing authority accompanying 
the permit program form.) 


Subpart B—NPDES Permit Application and 
Issuance 


§ 122.10 Application for a permit. 


(a) Any person who discharges or 
proposes to discharge pollutants shall 
complete, sign, and submit an applica- 
tion to the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector in accordance with part 124, 
subpart B of this chapter. 

(b) Persons currently discharging 
who have not received a permit in ac- 
cordance with the applicable provi- 
sions of the act and regulations are in 
violation of the act and subject to en- 
forcement action by EPA and, where 
appropriate, the approved NPDES 
State. 


§ 122.11 Permit issuance; effect of permit. 


(a) The receipt of a complete appli- 
cation by the Enforcement Division 
Director or, where appropriate, by the 
Director, initiates the permit issuance 
process described in part 124, subparts 
C through G of this chapter. 

(b) Following the permit issuance 
process, the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector may issue or deny a finally ef- 
fective permit where EPA is the per- 
mitting authority, EPA action shall 
not be final for the purpose of judicial 
review under section 509(b) of the act 
until this issuance has taken place (see 
40 CFR 124.61). 

(c) Compliance with a finally effec- 
tive permit during its term constitutes 
compliance, for purposes of sections 
309 and 505, with sections 301, 302, 
306, 307, and 403 of the act, except for 
any standard imposed under section 
307 for a toxic pollutant injurious to 
human health. However, a permit may 
be modified or revoked during its term 
for cause as described in § 122.31. 

(d) The issuance of a permit does 
not convey any property rights of any 
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sort, or any exclusive privileges, nor 
does it authorize any injury to private 
property or invasion of other private 
rights, nor any infringement of Feder- 
al, State, or local laws or regulations; 
nor does it preempt any duty to obtain 
State or local assent required by law 
for the discharge authorized. 


§ 122.12 Duration and transferability of 
permits. 

(a) All permits shall be issued for 
fixed terms not to exceed 5 years. Per- 
mits of less than 5 years duration may 
be issued in appropriate circumstances 
(see 43 FR 22167 (May 23, 1976), 
which indicates some appropriate cir- 
cumstances). 

(b) Permits may be revoked or modi- 
fied in conformance with subpart D of 
this part. Except for the provisions of 
§ 122.33, for expiring permits, permits 
shall not be extended beyond 5 years. 

(c) A permit may not be transferred 
to another person by the existing per- 
mittee unless: 

(1) The existing permittee notifies 
the Enforcement Division Director or, 
where appropriate, the Director and 
requests a transfer; 

(2) A written agreement containing a 
specific date for transfer of permit re- 
sponsibilty and coverage between the 
existing and new permittees (including 
notice that the existing permittee is 
liable for violations up to that date, 
and that the new permittee is liable 
for violations from that date on) is 
submitted to the Enforcement Divi- 
sion Director, or where appropriate, 
the Director; and 

(3) The Enforcement Division Direc- 
tor or, where appropriate, the Director 
agrees to the transfer. In all cases the 
Enforcement Division Director or the 
Director retain the discretion to re- 
quire that a new application be filed 
rather than agreeing to the transfer of 
the permit. Where the change of own- 
ership is accompanied by a change or 
proposed change in waste water char- 
acteristics, the existing permit cannot 
be transferred and a new application 
shall be required. 


$122.13 Prohibitions. 


No permit shall be issued in the fol- 
lowing circumstances: 

(a) Where the terms or conditions of 
the permit do not comply with the re- 
quirements of the act, or regulations 
and guidelines thereunder. 

(b) Where the applicant is required 
to obtain a State or other appropriate 
certification under section 401 of the 
Act, that the discharge will comply 
with the applicable provisions of sec- 
tion 301, 302, 303, 306, and 307 and 
that certification was denied or where 
such certification has not been ob- 
tained and has not been waived. 

(c) By the Director, where the En- 
forcement Division Director has ob- 


jected to issuance of the permt as au- 
thorized by section 402(d) of the Act. 

(d) Where the imposition of condi- 
tions cannot insure compliance with 
the applicable water quality require- 
ments of all affected States as re- 
quired by section 401(a)(2) of the act. 

(e) Where, in the judgment of the 
Secretary, anchorage and navigation 
in or on any of the waters of the 
United States would be substantially 
impaired by the discharge. 

(f) For the discharge of any radiolo- 
gical, chemical, or biological warfare 
agent or high-level radioactive waste 
into the waters of the United States. 

(g) For any discharge from a point 
source inconsistent with a plan or plan 
amendment approved under section 
208(b) of the act. 

(h) For any discharge to the territo- 
rial sea, the waters of the contiguous 
zone, or the oceans in the following 
circumstances: 

(1) Prior to the promulgation of the 
guidelines under section 403(c) of the 
Act, unless determined to be in the 
public interest; 

(2) After promulgation of guidelines 
under section 403(c) of the act (see 40 
CFR Part 125, Subpart N), where in- 
sufficient information exists to make a 
reasonable judgment as to whether 
the discharge complies with any such 
guidelines. 

(i) To a facility which is a new 
source or a new discharger, if the dis- 
charge from the construction or oper- 
ation of the facility will: 

(A) Cause of contribute to the viola- 
tion of water quality standards appli- 
cable to the water into which the dis- 
charge is made if the discharge is into 
an effluent limited segment as defined 
in 40 CFR 130.2(0)(2); or 

(B) Exceed the total pollutant load 
allocation for the water into which the 
discharge is made if the discharge is 
into a water quality limited segment as 
defined in 40 CFR 130.2(0)(1). 

(C) Upon commencement, cause or 
contribute to the violation of any 
other applicable standards and limita- 
tions. 


The owner or operator of facility 
which is a new source or results in a 
new discharge must submit a demon- 
stration in writing to the Enforcement 
Division Director, or, where appropri- 
ate, the Director, that the discharge 
from its facility will meet the require- 
ments of paragraph (i) before com- 
mencing any onsite construction of 
the facility. In the case of a discharge 
into the water quality limited seg- 
ment, the owner or operator must also 
demonstrate that there are sufficient 
remaining pollutant load allocations to 
allow the discharge and that the facili- 
ty is entitled to these allocations. 
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§ 122.14 Conditions applicable to all per- 
mits. 


The following conditions apply to all 
permits, whether issued by the En- 
forcement Division Director or the Di- 
rector. They are binding upon all per- 
mittees whether or not they are ex- 
pressly incorporated into the permit. | 

(a) The permittee shall not dis- 
charge any pollutant for which infor- 
mation was requested in the applica- 
tion except as expressly authorized by 
the permit. 


(Comment: In order to implement this 
permit condition, if a pollutant has been re- 
ported by the discharger in the application, 
the permit may specify that discharge levels 
for that pollutant are not to exceed the 
levels reported in the application. Ap- 
proaches for implementing §122.14(a) are 
discussed in the preamble.) ; 


(b) All discharges shail be consistent 
with the terms and conditions of the 
permit; the discharge of any pollutant 
more frequently than or at a level in 
excess of that identified and author- 
ized by the permit shall constitute a 
violation of the terms and conditions 
of the permit; 

(c) The permit may be modified, sus- 
pended, or revoked in whole or in part 
during its term for cause as described 
in § 122.31. 

(d) It a toxic effluent standard or 
prohibition (including any schedule of 
compliance specified in such effluent 
standard or prohibition) is established 
under section 307(a) of the act for a 
toxic pollutant present in the permit- 
tee’s discharge and that standard or 
prohibition is more stringent than any 
limitation upon such pollutant in the 
permit, the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector shall institute proceedings 
under these regulations to modify the 
permit to comform to the toxic efflu- 
ent standard or prohibition. 


(Comment; Effluent standards or prohibi- 
tions established under section 307(a) are ef- 
fective within the time provided in the im- 
plementing regulations, even absent permit 
modification.) 


(e) Facility expansions, production 
increases, or process modifications 
which result in new or increased dis- 
charges of pollutants or a change in 
the nature of the discharge of pollut- 
ants must be reported by submission 
of a new application. Submission of 
this new application does not relieve 
the discharger of the duty to comply 
with the existing permit until it is 
modified. If such discharge does not 
violate terms and conditions specified 
in the permit, notice of such new in- 
creased or changed ‘discharges of pol- 
lutants shall be submitted instead of a 
new application. 

(f) That the permittee shall alow the 
Enforcement Division Director, the 
Director, or their authorized repre- 
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sentative, upon the presentation of 
credentials: 

(1) To enter upon the permittee’s 
premises where a point source is locat- 
ed or where any records must be kept 
under terms and conditions of the 
permit; 

(2) To have access to and copy at 
reasonable times any records that 
must be kept under terms and condi- 
tions of the permit; 

(3) To inspect at reasonable times 
any monitoring equipment or method 
required in the permit; 

(4) To inspect at reasonable times 
any collection, treatment, pollution 
management, or discharge facilities re- 
quired under the permit; and 

(5) To sample at reasonable times 
any discharge of pollutants. 

(g) The permittee shall at all times 
maintain in good working order and 
operate as efficiently as possible all fa- 
cilities and systems for collection and 
treatment (and related appurtenances) 
which are installed or used by the per- 
mittee for water pollution control and 
abatement, to achieve compliance with 
the terms and conditions of the 
permit. Proper operation and mainte- 
nance includes but is not limited to ef- 
fective performance based on facility 
design removals, adequate funding, ef- 
fective management. adequate opera- 
tor staffing and training, and adequate 
laboratory and process controls. 

(h) If, for any reason, the permittee 
does not comply with or will be unable 
to comply with any effluent limita- 
tions and standards specified in the 
permit, the permittee shall, at a mini- 
mum, provide the Enforcement Divi- 
sion Director or, where appropriate, 
the Director, with the following infor- 
mation within 24 hours of becoming 
aware of these circumstances: 

(1) A description of the discharge 
and cause of noncompliance; 

(2) The period of noncompliance, in- 
cluding exact dates and times; or, if 
not corrected, the anticipated time the 
noncompliance is expected to contin- 
ue; and 

(3) Steps being taken to reduce, 
eliminate and prevent recurrence of 
the noncomplying discharge. 


If this information is provided orally, 
a written submission covering these 
points must also be provided within 
five (5) days of the time the permittee 
becomes aware of the circumstances 
covered by this paragraph. 

(i) That the permittee shall take all 
reasonable steps to minimize any ad- 
verse impact to waters of the United 
States resulting from noncompliance 
with any applicable limitations and 
standards specified in the permit, in- 
cluding any accelerated or additional 
monitoring necessary to determine the 
nature and impact of the noncomply- 
ing discharge. 
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(j) Solids, sludges, filter backwash, 
or pollutants removed in the course of 
treatment or control of wastewaters 
shall be disposed of so as to prevent 
any pollutant from entering waters of 
the United States, and in a manner 
which is consistent with all standards 
for the management of solid or haz- 
ardous wastes promulgated under sec- 
tion 405 of the act, and under the solid 
Waste Disposal Act, as amended by 
the Resource Conservation and Recov- 
ery Act of 1976 (42 U.S.C. 6901 et seq.). 

(k) The permittee shall, in order to 
maintain compliance with the effluent 
limitations and prohibitions of its 
permit, halt, reduce or otherwise con- 
trol production and all discharges 
upon reduction, loss, or failure of the 
treatment facilities until the facility is 
restored or an alternative method of 
treatment is provided. This includes 
the situation where the primary 
source of power of the treatment fa- 
cility is reduced or lost or fails. 

(1) Bypass or diversion of wastes 
from any portion of the treatment fa- 
cilities is prohibited except: 

(1) Where unavoidable to prevent 
loss of life, serious injury or severe 
property damage. Severe property 
damage includes substantial physical 
damage to property; damage to the 
treatment facilities which would cause 
them to become inoperable; or sub- 
stantial and permanent loss of natural 
resources which can reasonably be ex- 
pected to occur in the absence of a 
bypass. It does not include economic 
loss caused by delays in production; 
and 

(2) Where there are no feasible al- 
ternatives to bypass, such as the use of 
auxiliary treatment facilities, reten- 
tion of untreated wastes, or mainte- 
nance during normal periods of equip- 
ment downtime: and 

(3) Where the permittee promptly 
but in no event later than 24 hours 
after the permittee learns of the 
bypass, submits notice of the bypass or 
an anticipated need for bypass to the 
Enforcement Division Director, or, 
where appropriate, the Director con- 
taining the information required by 
§122.14(h). Where the _ permittee 
knows in advance of the need for the 
bypass, this notification shall be sub- 
mitted for approval to the Enforce- 
ment Division Director, or the Direc- 
tor, at least 30 days before the date of 
bypass. Bypass shall be either: 

(i) Prohibited by the Enforcement 
Division Director or the Director in 
consideration of the adverse effects of 
the bypass and the factors set out 
above, or 

(ii) Allowed under conditions deter- 
mined to be necessary by the Enforce- 
ment Division Director, or the Direc- 
tor to minimize any adverse effects. 
The public shall be notified and given 
an opportunity to comment on bypass 
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incidents of significant duration to the 
extent feasible. 


(Comment: When a bypass occurs, the 
burden is on the discharger to demonstrate 
compliance with this paragraph. Treatment 
faciiities should generally be designed with 
redundant or backup equipment in order to 
eliminate the need for bypass for scheduled 
preventive maintenance. All requests for or 
past incidents of bypass shall be reviewed 
critically by the Enforcement Division Di- 
rector, or the Director. Where there is any 
doubt as to the necessity of the bypass or 
the availability of methods to reduce or 
eliminate the discharge, appropriate en- 
forcement action shall be taken.) 


(m}(1) An upset is an exceptional in- 
cident in which there is temporary 
noncompliance with permit effluent 
limitations because of facters beyond 
the reasonable control of the permit- 
tee. Noncompliance shall not consti- 
tute an upset to the extent caused by 
improperly designed or inadequate 
treatment facilities, poor maintenance, 
er careless or improper operation. 

(2) An upset may constitute an af- 
firmative defense to an action brought 
for noncompliance with permit efflu- 
ent limitations if the permittee dem- 
onstrates through properly signed, 
contemporaneous operating logs, or 
other relevant evidence: 

di) That an upset occurred and the 
specific cause(s) of the upset; 

(ii) That the permitted facility was 
at the time being operated in a pru- 
dent and workmanlike manner and in 
compliance with applicable operation 
and maintenance procedures; 

Gii) That the permittee submitted 
information in accordance with 
§ 122.14¢h); and 

(iv) That any remedial measures re- 
quired under § 122.14 (h) and (i) have 
been complied with. 

(3) In any enforcement proceeding 
the permittee seeking to establish the 
eccurrence of an upset shall have the 
burden of proof. 


(Comment: Agency enforcement determi- 
nations with respect to the occurrence of an 
upset shall not constitute final Agency 
action for purposes of judicial review.) 


§122.15 Applicable limitations, standards, 
prohibitions, and conditions. 


The terms and conditions of each 
issued NPDES permit shall provide for 
and insure compliance with all appli- 
cable requirements of the act and reg- 
ulations issued under the act. For the 
purposes of this section, an applicable 
requirement is a statute or regulatory 
requirement which takes effect prior 
to the effective date of a permit issued 
by a State with an approved NPDES 
program, or, in the case of a permit 
issued by EPA, which takes effect 
prior to the issuance of the permit 
under 40 CFR 124.61(b). Permits shall 
insure compliance with all of the fol- 
lowing where applicable: 
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(a) Effluent limitations and stand- 
ards under sections 361, 302, 303, 304, 
and 307 of the act, including any inter- 
im final limitations and standards. 

(b) (This section is reserved, but will 
contain the existing requirements of 
40 CFR 124.46 (permit modification/ 
revocation to comply with effluent 
limitations and standards promulgated 
or approved under sections 307(a)2), 
301(b)(2) (C) and (D), and 304(b)(2) of 
the act.)) 

(c) Standards of performance for 
new sources under section 306 of the 
act, including any interim final limita- 
tions and standards. 

(a) Effluent standards er prohibi- 
tions, and pretreatment standards 
under section 307 of the act. If the 
permit is for a discharge from publicly 
owned treatment works, the permittee 
must: 

(1) Provide adequate notice to the 
Enforcement Division Director, or 
where appropriate, the Director of the 
following: 

(i) Any new introducton of pollut- 
ants into that treatment works from 
an indirect discharger which would be 
a new source as defined in section 306 
of the act and § 122.3(t) if it were dis- 
charging those pollutants; 

ii) Any new introduction of pollut- 
ants into that treatment works from 
an indirect discharger which would be 
subject te section 391 of the act if it 
were discharging those pollutants; 

(iii) Any substantial change in the 
volume or character of pollutants 
being introduced into that treatment 
works by a source introducing pollut- 
ants into the treatment works at the 
time of issuance of the permit. 


(Comment: For purposes of this subsec- 
tion, adequate notice shall include informa- 
tion on: (a) The quality and quantity of ef- 
fluent to be introduced into such treatment 
works, and (b) any anticipated impact of 
such change in the quantity or quality of ef- 
fluent to be discharged from such publicly 
owned treatment works.) 


(2) Identify, in terms of character 
and volume of pollutants, any signifi- 
cant indirect dischargers subject to 
pretreatment standards under section 
307(b) of the act into the publicly 
owned treatment works. 

(3) Establish a local program in ac- 
cordance with 40 CFR Part 403 to 
assure compliance with pretreatment 
standards under section 307(b). The 
local program shall be incorporated 
into the permit as described in part 
403. 

(4) Require any indirect discharger 
to such treatment works to comply 
with the reporting requirements of 
sections 204(b), 307, and 308 of the act, 
including any requirements. estab- 
lished under 40 CFR Part 403. 

(e) Any conditions imposed in grants 
made by the Administrator to treat- 
ment works under sections 201 and 204 


of the act and reasonably necessary 
for the achievement of effluent limita- 
tions under section 301 of the act. 


(Comment: Among other things, this para- 
graph contemplates permit conditions em- 
bodying mitigating measures to protect the 
treatment facility against overloading.) 


(f) Any requirements in addition to 
or more stringent than the require- 
ments of sections 301(b)(1)(A), 
301(b)(1)(B), 301(b)(2)(A), 
301(b)(2)(B), and 306 of the act where 
necessary to: 

(1) Achieve water quality standards 
established under section 303 of the 
act; 

(2) Attain or maintain a specified 
water quality through water quality 
related effluent limits established 
under section 202 of the act; 

(3) Conform to the conditions of a 
State certification under section 401 of 
the act; 

(4) Incorporate any requirements es- 
tablished under Federal or State law 
or regulations in accordance with sec- 
tion 301(b)(1)(C) of the act; 

(5) Insure consistency with the re- 
quirements of a water quality manage- 
ment plan under section 208(e) of the 
act; 

(6) Incorporate section 403(c) crite- 
ria for ocean discharges; 

(7) Incorporate a variance to the 
technology-based treatment require- 
ments of section 301 (b)(1)(A) and 
(b)(2)(A) in the form of additional or 
more stringent parameters where war- 
ranted by “fundamentally different 
factors,” under part 125, subpart E of 
this chapter; 

(8) Incorporate other requirements, 
or conditions, or limitations into a new 
source permit under the National En- 
vironmental Policy Act, 42 U.S.C. 4321 
et seq. and section 511 of the act, 
where EPA is the permit issuing au- 
thority. 

(9) Establish on a case-by-case basis 
technology-based limitations control- 
ling a pollutant not included in pro- 
mulgated effluent guidelines or stand- 
ards, particularly to protect down- 
stream water supplies or to address 
ambient levels of the pollutant. In the 
ease of publicly owned treatment 
works, this may be necessary to reflect 
pretreatment requirements on contrib- 
uting industries or treatment by other 
than a conventional secondary system. 


(Comment: This paragraph applies to new 
sources and new dischargers, even where 
covered by the protection period in § 122.47. 
For example, where new source perform- 
ance standards have not limited a pollutant 
which is later limited in promulgated efflu- 
ent guidelines under sections 301(b)(2)(A)- 
(F), the guideline limitation for that pollut- 
ant may be incorporated into the new 
source permit any time the permit is modi- 
fied or reissued.) 
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(10) Any other conditions reasonably 
necessary to attain effluent limita- 
tions and standards. 

(g) Requirements under section 
304(e) of the act for the control of 
toxic and hazardous pollutants from 
ancillary industrial activities in ac- 
cordance with 40 CFR Part 125, Sub- 
part L. 

(h) Requirements under section 405 
of the act governing the disposal of 
sewage sludge from publicly owned 
treatment works in accordance with 40 
CFR Part, 125 Subpart M. 

(i) Operating measures and practices 
to control or abate the discharge of 
pollutants where: 

(1) Numeric effluent limitations are 
infeasible, or 

(2) Reasonably necessary to achieve 
effluent limitations and standards. 

(j) In the case of any renewal of a 
previously issued permit (see § 122.32), 
initial limitations, standards, or condi- 
tions of any permit at least as strin- 
gent as the limitations, standards, or 
conditions of the previous permit 
(unless the circumstances on which 
the previous permit was based have 
materially and substantially changed 
since the time that permit was issued 
and would otherwise constitute cause 
for permit modification or revocation 
under § 122.31). This includes the situ- 
ation where effluent limitations were 
imposed under section 402(a)(1) of the 
act in a previously issued permit based 
upon section 402(a)(1) of the act and 
these limitations are more stringent 
than the subsequently promulgated 
effluent guidelines, unless: 

(1) The discharger has installed the 
treatment facilities required by the 
previous permit and has operated and 
maintained the facilities in an opti- 
mum manner, but has nevertheless 
been unable to achieve the previous 
effluent limitations, the corresponding 
limitations in the reissued permit may 
be relaxed to reflect the level of pol- 
lutant control actually achieved or 
achievable (but in no case less strin- 
gent than required by the subsequent- 
ly promulgated effluent guidelines); or 

(2) In the case of an approved State, 
State law prohibits permit conditions 
more stringent than an applicable ef- 
fluent guideline. 

(k) Any applicable regulations pro- 
mulgated by the Secretary of the de- 
partment in which the Coast Guard is 
operating, establishing specifications 
for safe transportation, handling, car- 
riage, and storage of pollutants, if the 
permit is for the discharge of pollut- 
ants from a vessel or other floating 
craft. 

(1) Any conditions that the District 
Engineer of the Corps of Engineers 
considers necessary to insure that 
navigation and anchorage will not be 
substantially impaired. 
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(m) Any conditions recommended by 
State water pollution control agencies, 
Federal and State fish, shellfish, and 
wildlife resources agencies, public 
health agencies, or other governmen- 
tal bodies and determined to be neces- 
sary to carry out the provisions of the 
act. 

(n) To the extent applicable effluent 
standards and limitations under sec- 
tions 301, 302, 306, 307, and 403, have 
not been promulgated any conditions 
necessary to carry out the provisions 
of the act. 


§ 122.16 Calculation and specification of 
effluent limitations and standards. 


(a) The permit shall impose interim 
and final effluent limitations, stand- 
ards, and prohibitions under §§ 122.14 
and 122.15 for each outfall or dis- 
charge point of the permitted facility. 
These permit effluent limitations, 
standards, or prohibitions shall not 
apply to more than one outfall or dis- 
charge point or to more than one fa- 
cility. These limitations, standards, or 
prohibitions imposed in the permit 
shall be calculated based on the actual 
producticn of the facility and not on 
the design capacity of the facility 
(unless design capacity is representa- 
tive of actual production) where the 
promulgated effluent limitations and 
standards are based on production. 
Where production-based effluent limi- 
tations or standards do not apply, 
permit limitations, standards, or pro- 
hibitions shall be imposed based on ef- 
fluent flow (including flow reduction 
practices) and effluent concentrations 
achievable following the application 
required treatment, except as provided 
in § 122.16(d). 

(b) Except as provided in paragraphs 
(c) and (d) of this section, all interim 
and final permit effluent limitations, 
standards, and prohibitions estab- 
lished under §§ 122.14 and 122.15, in- 
cluding those necessary to achieve 
water quality standards, shall be ex- 
pressed quantitatively in terms of 
mass as: 

(1) Maximum 


daily and average 
monthly discharge limitations for dis- 
chargers other than publicly owned 
treatment works; 

(2) Average 7 consecutive day and 
average monthly discharge limitations 
for publicly owned treatment works; 


(Comment: The provisions of this para- 
graph do not apply to best management 
practices under §122.15(g) and operating 
measures and practices under § 122.15(i).) 


(c) In addition to the requirements 
of paragraph (b) of this section, all in- 
terim and final permit effluent limita- 
tions, standards, or prohibitions estab- 
lished under §§ 122.14 and 122.15 for 
metals shall be expressed in terms of 
total metals (i.e., the sum of the dis- 
solved and suspended fractions of the 
metal) unless: 
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(1) The promulgated effluent limita- 
tion and standard under sections 301, 
302, 303, 304, and 307 of the act speci- 
fies the limitation for the metal in the 
dissolved or valent form; or 

(2) In establishing permit limitations 
on case-by-case basis under § 122.15(n), 
it is necessary to express the limita- 
tion on the metal in the dissolved or 
valent form in order to carry out the 
guidelines and requirements of the 
act. 

(d) Permit effluent limitations, 
standards, and prohibitions estab- 
lished under §§ 122.14 and 122.15, in- 
cluding those necessary to achieve 
water quality standards, shall be ex- 
pressed as described in paragraph (b) 
except: 

(1) For pH, temperature, radiation, 
or other pollutants which cannot be 
appropriately expressed by mass; or 

(2) Where applicable effluent limita- 
tions, standards, or prohibitions are 
expressed in other terms, e.g., as con- 
centration levels; 

(e) Supplemental limitations, e.g., 
average or maximum concentration 
levels, may be incorporated into a 
permit: Provided, That effluent limita- 
tions, standards, and prohibitions, es- 
tablished under §§ 122.14 and 122.15 
are also expressed in terms of mass. 

(f) Effluent limitations or standards 
imposed in a permit may be calculated 
on a “net” basis, i.e., adjusted to re- 
flect credit for pollutants in the dis- 
charger’s intake water, if the discharg- 
er’s intake water is drawn from the 
same body of water into which the dis- 
charge is made and if: 

(1) The applicable effluent limita- 
tions and standards contained in sub- 
chapter N of this chapter specifically 
provide that they shall be applied on a 
net basis; or 

(2) The discharger demonstrates 
that the pollutants present in the 
intake water will not be removed by 
the treatment systems operated by the 
discharger; and 

(3) The permit contains conditions 
requiring the permittee to conduct ad- 
ditional monitoring (i.e., for flow and 
concentration of pollutants) as neces- 
sary to determine continued eligibility 
for and compliance with any such ad- 
justments. 


The discharger shall notify the En- 
forcement Division Director, or, where 
appropriate, the Director if this moni- 
toring indicates that eligibility for an 
adjustment under this section has 
been altered or no longer exists. In 
such case, the permit shall be modified 
under § 122.31. 

(4) Effluent limitations or standards 
adjusted under this paragraph shall be 
calculated on the basis of the amount 
of pollutants present after any treat- 
ment steps have been performed on 
the intake water by or for the dis- 
charger. Adjustments under this para- 
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graph shall be given only to the extent 
that pollutants in the intake water 
which are limited in the permit are 
not incidentally removed by the re- 
quired treatment technology. In addi- 
tion, effluent limitations or standards 
shall not be adjusted when the pollut- 
ants in the intake water vary either 
chemically or biologically from the 
pollutants limited by the permit. 

(g) Except as provided in paragraph 
(f) of this section, effluent limitations 
imposed in permits shall be expressed 
in gross terms; i.e., with no adjust- 
ments for pollutants in the intake 
water. 

(h) The manner in which effluent 
limitations or standards shall be ex- 
pressed under this section depends on 
the nature of the discharge. 

(1) Continuous discharges shall be 
limited by daily loading figures and, 
where appropriate, may be limited as 
to concentration or discharge flow 
(e.g., for toxic or highly variable con- 
tinuous discharges). 

(2) Batch discharges shall be more 
particularly described and limited in 
terms of: 

(i) Frequency (e.g., to occur not 
more than once every 3 weeks), 

(ii) Total weight (e.g., not to exceed 
300 pounds per batch discharge), 

(iii) Maximum rate of discharge of 
pollutants during the batch discharge 
(e.g., not to exceed 2 pounds per 
minute), and 

(iv) Prohibition or limitation by 
mass, concentration, or other appro- 
priate measure of specified pollutants 
(e.g., shall not contain at any time 
more than 0.1 mg/1 zinc or more than 
one-fourth (%) pound of zinc in any 
batch discharge). 

(3) Other intermittent discharges 
such as recirculation blowdown as de- 
fined in 40 CFR 423.11(e) shall be par- 
ticularly limited to comply with any 
applicable standards and limitations. 

(i) Where effluent limitations or 
standards imposed at the point of dis- 
charge are impractical or infeasible, 
effluent limitations or standards for 
discharges of pollutants may be im- 
posed on internal waste streams prior 
to mixing with other waste streams or 
cooling water streams. In such in- 
stances, the monitoring required by 
subpart C of this part shall also be ap- 
plied to the internal waste streams. 


§ 122.17 Schedules of compliance. 


(a) In addition to the calculation and 
specification of applicable standards 
and limitations and other require- 
ments under the act, the permittee 
shall be required to take specific steps 
to achieve compliance with applicable 
standards and limitations and other 
requirements in the shortest period of 
time consistent with the guidelines 
and requirements of the act. Permit 
schedules may require compliance 
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prior to deadlines established in the 
act, but in no cases may they extend 
beyond those deadlines. 

(b) If any permit allows a time for 
achieving final compliance which ex- 
ceeds 9 months from the date of 
permit issuance, the schedule of com- 
pliance in the permit shall set forth 
interim requirements and the dates 
for their achievement. 

(1) In no event shall more than 9 
months elapse between interim dates. 

(2) If the time necessary for comple- 
tion of any interim requirements (such 
as the construction of a treatment fa- 
cility) is more than 9 months and is 
not readily divisible into stages for 
completion, the permit shall specify 
interim dates for the submission of re- 
ports of progress toward completion of 
the interim requirements. 


(Comment: Certain interim requirements 
such as the submission of preliminary or 
final plans often require less than 9 months 
and thus a shorter interval should be speci- 
fied. Other requirements such as the con- 
struction of treatment facilities may require 
several years for completion and may not 
readily subdivide into 9-month intervals. 
Long-term interim requirements should still 
be subdivided into intervals not longer than 
9 months at which the permittee is required 
to report its progress under § 122.22.) 


(c) In the case where a permittee 
chooses to terminate its operation or 
discharge to a publicly owned treat- 
ment works and cease discharging pol- 
lutants rather than meet a final date 
for compliance established in the act, 
the permit shall contain two alterna- 
tive schedules of compliance as fol- 
lows: 

(1) A schedule leading to “no dis- 
charge” by the predicted termination 
date, and; 

(2) A schedule which would result in 
compliance with the statutory dead- 
line. 


If at any time the permittee chooses 
not to terminate its operations and 
cease discharging pollutants according 
to the first schedule, the steps re- 
quired under the second schedule shall 
be met. In no event shall such a per- 
mittee be authorized to discharge 
without complying with the statutory 
deadline requirements, even where the 
permittee actually terminates its oper- 
ations or discharge to a publicly 
owned treatment works and later de- 
cides to resume those or other oper- 
ations. 

(d) New sources and new dischargers 
shall meet all applicable standards and 
limitations upon commencement of 
discharge (see §§ 122.13¢i) and 
122.47(d) (3) and (4)). 

(e) The Enforcement Division Direc- 
tor or, where appropriate, the Director 
may, upon request of the applicant, 
modify a schedule of compliance in an 
issued permit if he/she determines 
good and valid cause (such as an act of 


God, strike, flood, materials shortage, 
or other event over which the permit- 
tee has little or no control or remedy) 
exists for such revision under § 122.31. 
All revisions or modifications made 
under this paragraph shall be included 
as appropriate in the quarterly non- 
compliance report prepared under 
§ 122.23. In no event shall such a modi- 
fied schedule extend beyond a statuto- 
ry treatment deadline contained in the 
act without requiring the installation 
and operation of the appropriate 
treatment systems. 


Subpart C—Permit Compliance 


§ 122.20 Monitoring. 


(a) To assure compliance with 
permit terms and conditions, all per- 
mittees shall monitor, where appropri- 
ate: 

(1) The levels of discharge for pol- 
lutants controlled in the _ permit 
through applicable standards and limi- 
tations; 

(2) The volume of effluent dis- 
charged from each point source; 

(3) At such locations as may be spec- 
ified in the permit; 

(4) As otherwise specifically required 
in the permit, e.g., as required by 
§§ 122.16(f)(3) or Ch). 

(b) For purposes of paragraph (a), 
the Enforcement Division Director, or, 
where appropriate, the Director shall 
specify in the permit: 

(1) Requirements concerning the in- 
stallation, use, and maintenance of 
monitoring equipment or methods (in- 
cluding biological monitoring methods 
where appropriate), and 

(2) Monitoring intervals sufficiently 
frequent to yield data which are repre- 
sentative of the volume of effluent 
flow and the quantity of pollutants 
discharged. Variable effluent flows, 
and pollutant quantities shall be moni- 
tored at more frequent intervals than 
relatively constant effluent flows and 
pollutant quantities. 

(c) Samples and measurements 
taken for the purposes of this section 
shall be representative of the volume 
and nature of the monitored dis- 
charge. Test procedures for the analy- 
sis of pollutants shall conform to regu- 
lations published under section 304(h) 
of the act. 

(d) The act provides that any person 
who falsifies, tampers with, or know- 
ingly renders inaccurate any monitor- 
ing device or method required to be 
maintained under this section shall 
upon conviction, be punished by a fine 
of not more than $10,000 per violation, 
or by imprisonment for not more than 
6 months per violation, or by both. 


§ 122.21 Recording of monitoring results. 


(a) Any permittee who must monitor 
under § 122.20 shall maintain records 
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of all monitoring information, includ- 
ing, for all monitoring activities: 

(1) The date, exact place, and time 
of sampling or measurements; 

(2) Who performed the sampling or 
measurements; 

(3) The dates analyses were per- 
formed; 

(4) Who performed the analyses; 

(5) The analytical techniques/meth- 
ods used; and 

(6) The results of such analyses. 

(o) All. records of monitoring activi- 
ties and results (including all original 
strip chart recordings for continuous 
monitoring instrumentation and cali- 
bration and maintenance records) 
shall be retained by the permittee for 
3 years. This period of retention shall 
be extended: 

(1) Automatically during the course 
of any unresolved litigation regarding 
the discharge of pollutants by the per- 
mittee or regarding effluent guidelines 
applicabie to the permittee, or 

(2) As requested by the Enforcement 
Division Director or, where appropri- 
ate, the Director. 

(c) The act provides that any person 
who knowingly makes any false state- 
ment, representation, or certification 
in any record or other document re- 
quired to be maintained under this 
section shall, upon conviction, be pun- 
ished by a fine of not more than 
$10,000, or by imprisonment for. not 
more than 6 months, or by both. 


§ 122.22 Reporting of monitoring results 


and compliance by permittees. 


(a) Permittees shall report the re- 
sults of any monitoring including but 
not limited to monitoring required by 
§ 122.20, to the Enforcement Division 
Director and, where appropriate, the 
Director, on a discharge monitoring 
report (DMR) form (see appendix D) 
as often as required by the permit, but 
in no case less than once per year. 


(Comment: Reporting frequency depends 
upon the nature and impact of the dis- 
charge. For small volume, noncontact cool- 
ing water discharges annual report submis- 
sion may be sufficient. Discharges which re- 
quire more frequent, even monthly report- 
ing, include variable discharges, discharges 
which contribute significant amounts of pol- 
lutants to the waters of the United States, 
discharges which contain toxic or hazardous 
pollutants or other pollutants of concern, 
and discharges for which new treatment or 
control methods are being applied.) 


(b) If the permittee monitors any 
pollutant more frequently than re- 
quired by. the permit, using approved 
analytical methods, the results of this 
monitoring shall be indicated and in- 
cluded in the calculation and report- 
ing of the data submitted in the DMR. 

(c) Within 14 days after each interim 
and final permit compliance schedule 
date, the permittee shall provide the 
Enforcement Division Director or, 
where appropriate, the Director, with 
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written notice of the permittee’s com- 
pliance or noncompliance with the in- 
terim and final requirements. 

(d) The act provides that any person 
who knowingly makes any false state- 
ment, representation, or certification 
in the monitoring report or notice of 
compliance shall, upon conviction, be 
punished by a fine of not more than 
$10,000 per false statement, or by im- 
prisonment for not more than 6 
months per false statement, or by 
both. 


§ 122.23 Noncompliance reporting. 


(a) On the last day of February, 
May, August, and November, the Di- 
rector shall submit to the Enforce- 
ment Division Director information 
concerning noncompliance by major 
permittees in the State with NPDES 
permit requirements, in accordance 
with the reporting schedule contained 
in paragraph (g) of this section. Simi- 
larly, the Enforcement Division Direc- 
tor shall prepare and submit to the 
EPA Office of Water Enforcement 
this same information for EPA-issued 
permits in accordance with paragraph 
(g). 

(b) The following information shall 
be reported narratively for major per- 
mittees on a quarterly basis: 

(1) Failure to complete construction 
elements. Noncompliance shail be re- 
ported in the following circumstances: 

(i) When the permittee has failed to 
complete by the date specified in the 
permit, an element of the compliance 
schedule involving actual planning for 
construction (e.g., awared of contract, 
preliminary plans, etc.) or an actuai 
construction step (e.g., begin construc- 
tion, attain operational level); and 

Gi) If after a period of 30 days from 
the date a report is due the State or 
EPA regional office under § 122.22(d), 
the permittee has not returned to 
compliance by actuaily submitting the 
report and/or accomplishing the re- 
quirements of the permit. 

(2) Failure to complete/provide com- 
pliance schedule reports. Noncompii- 
ance shall be reported in the following 
circumstances: 

(i) When the permittee fails to com- 
plete or provide a report required in 
the permit compliance schedule or 
under § 122.22 (e.g., progress reports, 
notification of compliance/noncompli- 
ance etc.); and 

(ii) If after a period of 30 days from 
the date a report is due at the State or 
EPA regional office under § 122.22(d), 
the permittee has not returned to 
compliance by actually submitting the 
report and/or accomplishing the re- 
quirements of the permit. 

(3) Noncompliance with applicable 
standards and limitations. Noncompli- 
ance shall be reported in the foliowing 
circumstances: 
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(i) When the permittee has violated 
an applicable standard or limitation 
and has not returned to compliance 
with the NPDES permit requirements 
within 45 days from the date the dis- 
charge monitoring report or notifica- 
tion of noncompliance under 
§ 122.22(d) was due at the State or 
EPA regional office; or 

ii) When a pattern of noncompli- 
ance with applicable standards or limi- 
tations as determined by the Enforce- 
ment Divisicn Director or, where ap- 
propriate, the Director, exists for any 
major permittee over a pericd of 12 
months prior to the end of the current 
reporting period. This shall include 
but not be limited to: (A) Any viola- 
tion of the same standard or limitation 
in two consecutive quarters, and (B) 
any violation of one or more standard 
or limitation in each of the four quar- 
ters comprising the 12-month period. 

(4) Failure to report effluent data, 
i.e., where the permittee has failed to 
provide the discharge monitoring 
report within 30 days of the date it is 
due or where the permittee has ex- 
ceeded effluent limitations and has 
failed to report this noncompliance 
within the time specified in the permit 
under § 122.22. 

(5) Deficient reports, i.e., where the 
required reports provided by the per- 
mittee are so deficient as to cause mis- 
understanding on the part of the State 
agency or EPA and impede the review 
of the status of compliance. 


(Comment: Noncompliance reported under 
this paragraph shall be reported in succes- 
sive reports until the noncompliance is re- 
solved. This resclution of noncompliance 
shall also be reported. Once the noncompli- 
ance is reported as resolved, it will not 
appear in subsequent reports.) 


(c) The narrative information re- 
quired under paragraph (b) of this sec- 
tion shali: 

(1) Include the following data in the 
following order: 

(i) Name, location, and permit 
number of each noncomplying permit- 
tee. 

(ii) A brief description and date of 
each instance of noncompliance. 

(iii) A brief description of the date(s) 
and action(s) taken by the State or 
EPA regional office to insure compli- 
ance. 

(iv) Status of the instance of non- 
compliance with the date of the action 
or resolution. 

(v) Any details which tend to explain 
or mitigate an instance of noncompli- 
ance or explain actions by the reguia- 
tory agency. 

(2) Be arranged as foliows: 

(i) Separate lists shall be provided 
for nonmunicipal and municipal and 
Federal permittees. 

(ii) Information concerning scheduie 
and effluent noncomplianee shall be 
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combined in a single entry for each 
permittee. 

(iii) All narrative listings shall be in 
alphabetical order by permittee name. 
Where two or more permittees have 
the same name, the lowest permit 
numbers shall govern the order of 
entry, i.e. the lowest number shall be 
entered first. 

(d) Statistical information shall be 
reported quarterly on all other in- 
stances of noncompliance with permit 
requirements by major permittees not 
set forth in paragraph (b) of this sec- 
tion. 

(e) For minor permittees whose com- 
pliance has in fact been reviewed by 
the permitting authority, statistical 
information on noncompliance shall 
be reported annually. The types of 
noncompliance reported shall be con- 
sistent with those listed under para- 
graph (b) of this section. In addition, a 
separate list shall be provided annual- 
ly for minor permittees one year or 
more behind in construction phases of 
the compliance schedule. They are to 
be listed by name and permit number 
in alphabetical order. 

(f) Guidance for the reporting of 
narrative and statistical information 
shall be provided from time to time by 
the Deputy Assistant Administrator 
for Water Enforcement. 

(g) Reporting schedules: (1) The 
quarterly reporting schedule for non- 
compliance by major permittees under 
paragraph (b), (c), and (d) shall be as 
follows: 





Quarters covered by reports on 
noncompliance by major 
dischargers 


Dates for 
completion 
of reports 





January, February, and March 
April, May, and June 
July, August, and September 


August 31* 

November 
30* 

February 
28* 


October, November, and December 





*Report is to be available to the public on this 
date. 


(2) The annual reporting period for 
noncompliance by minor permittees 
under paragraph (e) of this section 
shall end at the end of the Federal 
fiscal year (currently October 31), 
with reports completed and available 
to the public no more than 60 days 
later. 

(h) All reports prepared under this 
section shall be made available to the 
public for inspection and copying. 


(Comment; The distinction between 
“major and minor” permittees is established 
in EPA’s annual operating guidance for the 
EPA Regional offices and the States.) 


Subpart D—Permit Modifications, Revocations, 
and Reissuance 
§ 122.30 In general 


Permits shall be revised or reissued 
only as authorized in this subpart, and 
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then only in conformance with the 
procedural regulations of 40 CFR Part 
124. The following actions are author- 
ized by the act and covered by this 
Subpart: 

(a) Modification and revocation of 
existing permits; and 

(b) Reissuance and extension of ex- 
piring permits. 


§ 122.31 Modification and revocation. 


(a) An issued permit may be modi- 
fied or revoked in whole or in part 
during its term for cause as specified 
in paragraphs (c) through (e) of this 
section. 

(b) Permit modification shall not be 
used to extent the term of a permit 
beyond 5 years from the original date 
of issuance. Permits shall be extended 
only under the provisions of § 122.33. 

(c) Modification or revocation of an 
issued permit may be initiated by the 
Enforcement Division Director, or the 
Director, under 40 CFR Part 124. Any 
interested person may request the En- 
forcement Division Director, or the Di- 
rector, to modify or revoke an issued 
permit. 

(d) Cause for modification or revoca- 
tion includes but is not limited to the 
following: 

(1) Violation of any term or condi- 
tion of the permit. This constitutes 
cause only for revocation or for a 
modification which would make the 
permit more stringent; 

(2) Failure of the permittee to dis- 
close fully all relevant facts or misrep- 
resentation any facts by the permittee 
during the permit issuance process. 
These constitute cause only for revo- 
cation or for modification which would 
make the permit more stringent; 

(3) A temporary or a permanent re- 
duction or elimination of any dis- 
charge controlled by the permit (e.g., 
plant closure, the promulgation of any 
applicable effluent standard or prohi- 
bition under section 307 of the act, 
etc); 

(4) Information indicating that the 
permitted discharge poses a threat to 
human health or welfare; 

(5) Failure or refusal of the permit- 
tee to allow the Enforcement Division 
Director, the Director, or an Author- 
ized representative to enter, inspect, 
have access to or copy as provided in 
§ 122.14(f); 

(6) Material and substantial alter- 


‘ations or additions to the discharger’s 


operation which were not covered by 
the orginal permit (e.g., production 
changes, relocation or combination of 
discharge points, changes in the 
nature or mix of products produced) 
provided that such alterations do not 
constitute the total reconstruction of 
an existing source converting it into a 
new source; 


(Comment:) Certain reconstruction activi- 
ties may cause the new source provisions of 


section 306 to become applicable to the dis- 
charger. (See § 122.47.) In such cases the 
new source permit issuance procedures of 40 
CFR 124.13 should be followed rather than 
the modification procedures of 40 CFR 
124.16.) 


(7) The existence of a factor or fac- 
tors which, if properly and timely 
brought to the attention of the En- 
forcement Division Director or, where 
appropriate, the Director, would have 
justified the application of more or 
less stringent limitations than _ re- 
quired by applicable effluent limita- 
tions guidelines under sections 301, 
304, and 316 of the act or regulations 
promulgated thereunder, but only if 
the requester shows that such factor 
or factors arose after the final permit 
was issued under section 40 CFR 
124.61 

(8) Revision or withdrawal of EPA 
promulgated effluent limitations 
guidelines, but only when: 

(i) The permit term or condition re- 
quested to be modified or revoked was 
based on a promulgated effluent limi- 
tation or standards, rather than on 
EPA effluent guidance, water quality 
standard, proposed effluent limita- 
tions or standards, or anything other 
than promulgated effluent limitations 
and standards; 

(ii) EPA has withdrawn or modified 
the limitation or standard; and 

(iii) The interested person or EPA 
files a request for modification in ac- 
cordance with 40 CFR. 124.16 on this 
basis within ninety (90) days after 
Federal Register notice of withdrawal 
or revision of all or a material portion 
of an applicable effluent limitation or 
standard. 

(9) Judicial remand of EPA promul- 
gated limitations guidelines, if the 
remand affects determinations in the 
guidelines which are essential to sup- 
port applicable standards and limita- 
tions in the permit; 

(10) Any modifications of permits 
specifically authorized by the act, e.g., 
under sections 301(h), 301(i) and (2); 

(11) As necessary under §§ 122.14(d) 
and 122.15(b); 

(12) Where the permit fails to apply 
any applicable standards or limita- 
tions; 

(13) Where other circumstances on 
which the permit was based have ma- 
terially and substantially changed 
since the permit was issued. 

(e) The following permit modifica- 
tions shall not require public notice 
and opportunity for hearing under 40 
CFR Part 124 unless they would 
render the applicable standards and 
limitations in the permit less strin-. 
gent; or unless contested by the per- 
mittee: 

(1) 
errors; 


Correction of typographical 
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(2) A change requiring more fre- 
quent monitoring or reporting by the 
permittee 

(3) A change in an interim compli- 
ance date, but not beyond 120 days 
and not where the change would inter- 
fere with the attainment of a final 
compliance date. 

(4) A change in ownership or control 
of a source which a permit where no 
other change in the permit is neces- 
sary and where transfer is approved 
under § 122.12(c); 

(5) A change in the construction 
schedule for a discharger which is a 
new source under section 306 of the 
Act and under § 122.47 of this part, 
when the discharge(s) regulated by 
the permit will not begin until the re- 
quired control and treatment facilities 
are operational; 

(6) Deletion of a point source out- 
fall, where the discharge from that 
outfall is terminated, and does not 
result in discharge of pollutants from 
other outfalls other than or in excess 
or those limited in the permit. 


§ 122.32 Permit reissuance. 


Any permittee who wishes to contin- 
ue to discharge after the expiration 
date of a permit must apply for a new 
permit under 40 CFR Part 124 Sub- 
part B of this chapter. 


§ 122.33 Extensions of expiring permits. 


(a) Where the Enforcement Division 
Director is the permit issuing authori- 
ty, the terms and conditions of an ex- 
pired permit are automatically ex- 
tended under 5 U.S.C 558(c) pending 
issuance of a new permit if: 

(1) The permittee has submitted a 
timely and sufficient application for a 
new permit under 40 CFR 124.12(b)(3); 
and 

(2) The delay in permit issuance has 
not been caused by actions of the per- 
mittee; and 

(3) The Enforcement Division Direc- 
tor is unable to issue a new permit 
before the expiration date of the pre- 
vious permit (e.g. where it is impracti- 
cable due to time or and resource con- 
traints). 

(b) Permits extended under para- 
graph (a) of this section remain fully 
effective and enforceable against the 
discharger. 

(c) Where the permittee is not in 
compliance with the terms and condi- 
tions of the expiring permit: 

(1) The permit may be extended 
under this section and enforcement 
action may be taken based upon the 
extended permit; or 

(2) A permit extension under this 
section-may be denied by the Enforce- 
ment Division Director. This denial 
shall be accomplished through written 
notification to the permittee that its 
permit application has been rejected 
due to noncompliance with the expir- 
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ing permit, leaving the discharger sub- 
ject to enforcement action for dis- 
charging without a permit. 


(Comment: The Director may also extend 
expiring permits in this manner if so au- 
thorized by State law.) 


Subpart E—Special NPDES Programs 


§ 122.40 In general. 


The following sections describe 
NPDES program coverage for certain 
categories of point source dischargers. , 


§ 122.41 Disposal of pollutants into wells 
or into publicly owned treatment 
works. 


(a) The Director shall not allow un- 
controlled disposal of pollutants into 
wells within the State. Any such dis- 
posal shall be prohibited or controlled 
through the issuance of a permit strin- 
gent enough: 

(1) To protect the public health and 
welfare, and 

(2) To prevent pollution of ground 
and surface water resources. 

(bo) Where part of a discharger’s 
process waste water is disposed into a 
well or into a publicly owned treat- 
ment works, thereby reducing the flow 
or level of pollutants that otherwise 
would be discharged, applicable efflu- 
ent limitations and standards in the 
permit shall reflect such disposal: Ef- 
fluent limitations and standards shall 
be calculated by multiplying the efflu- 
ent limitations or standards applicable 
to the total wastewater flow by the 
flow discharged into wells or publicly 
owned treatment works, and dividing 
the result by the total wastewater’ 
flow. Effluent limitations and stand- 
ards so calculated may be further ad- 
justed to make them more stringent if 
discharges into wells or publicly owned 
treatment works change the character 
or treatability of the pollutants being 
discharged to receiving waters. 


(Comment: The term “process waste 
water” is defined in 40 CFR 401.11(g).) 


(c) Paragraph (b) of this section 
shall not apply where promulgated ef- 
fluent limitation guidelines: 

(1) Control concentrations of pollut- 
ants discharged but not mass; or 

(2) Specify a different specific tech- 
nique for adjusting effluent limita- 
tions to account for well injection. 


Paragraph (b) of this section in no 
way alters a discharger’s obligation to 
meet any more stringent requirements 
established under §§ 122.14 and 122.15. 


§ 122.42 Concentrated animal feeding op- 
erations. 


(a) Animal feeding operations are 
point sources subject to the NPDES 
permit program. Concentrated animal 
feeding operations are subject to the 
individual permit program. Other 
animal feeding operations are subject 
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to the program 


(§ 122.48). 

(b) Definitions. For the purpose of 
this part: 

(1) “Animal feeding operation” 
means a lot or facility (other than an 
aquatic animal production facility) 
where the following conditions are 
met: 

(i) Animals (other than aquatic ani- 
mals) have been, are or will be stabled 
or confined and fed or maintained for 
a total of 45 days or more in any 12- 
month period, and 

(ii) Crops, vegetation, forage growth 
or post-harvest residues are not sus- 
tained in the normal growing season 
over any portion of the lot or facility. 


Two or more animal feeding oper- 
ations under common ownership are a 
single animal feeding operation if they 
are next to each other or if they use a 
common area or system for the dispos- 
al of wastes. 

(2) “Concentrated animal feeding 
operation” means an animal feeding 
operation which meets the criteria set 
forth in paragraph (a)(2) (i), (ii) or (iii) 
of this section: 

(i) More than the numbers of ani- 
mals specified in any of the following 
categories are confined: 

(A) 1,600 slaughter and feeder cattle, 

(B) 700 mature dairy cattle (whether 
milked or dry cows), 

(C) 2,500 swine weighing over 55 
pounds, 

(D) 500 horses, 

(E) 10,000 sheep or lambs, 

(F) 55,000 turkeys, 

(G) 109,000 laying hens or broilers 
(dif the facility has a continous over- 
flow watering), 

(H) 30,000 laying hens or broilers (if 
the facility has a liquid manure 
system), 

(I) 5,000 ducks, 

(J) 1,000 animal units; or 

(ii) More than the following num- 
bers and types of animals are con- 
fined: 

(A) 300 slaughter or feeder catile, 

(B) 200 mature dairy cattle (whether 
milked or dry cows), 

(C) 750 swine weighing over 55 
pounds, 

(D) 150 horses, 

(E) 3,000 sheep, 

(F) 16,500 turkeys, 

(G) 30,000 laying hens or broilers (if 
the facility has continuous overflow 
watering), 

(H) 9,000 laying hens or broilers (if 
the facility has a liquid manure han- 
dling system), 

(I) 1,500 ducks, or 

(J) 300 animal units; 


and either one of the following condi- 
tions are met: 

(K) Pollutants are discharged into 
waters of the United States through a 


general permit 
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manmade ditch, flushing system or 
other similar manmade device; or 

(L) Pollutants are discharged direct- 
ly into navigable waters which origi- 
nate outside of and pass over, across, 
through or otherwise come into direct 
contact with the animal confined in 
the operation. 


Provided, however, That no animal 
feeding operation is a concentrated 
animal feeding operation as defined 
above if such animal feeding operation 
discharges only in the event of a 25- 
year, 24-hour storm event. 

(iii) The Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector determines that the operation is 
a significant contributor of pollution 
to waters of the United States, in ac- 
cordance with paragraph (e). 

(3) The term “animal unit” means a 
unit of measurement for any animal 
feeding operation calculated by adding 
the following numbers: the number of 
slaughter and feeder cattle multiplied 
by 1.0 plus the number of mature 
diary cattle multiplied by 1.4 plus the 
number of swine weighing over 55 
pounds multiplied by 0.4, plus the 
number of sheep multiplied by 0.1, 
plus the number of horses multiplied 
by 2.0 

(4) The term “man-made” means 
constructed by man and used for the 
purpose of transporting wastes. 

(c) Case-by-case designation of con- 
centrated animal feeding operations. 
(1) Notwithstanding any other provi- 
sion of this section, any animal feed- 
ing operation may be designated as a 
concentrated animal feeding operation 
where it is determined to be a signifi- 
cant contributor of pollution to the 
waters of the United States. In making 
this designation the Enforcement Divi- 
sion Drector or the Director shall con- 
sider the following factors: 

(i) The size of the animal feeding op- 
eration and the amount of wastes 
reaching waters of the United States; 

(ii) The location of the animal feed- 
ing operation relative to waters of the 
United States; 

(iii) The means of conveyance of 
animal wastes and process wastewaters 
into waters of the United States; 

(iv) The slope, vegetation, rainfall, 
and other factors affecting the likeli- 
hood or frequency of discharge of 
animal wastes and process wastewaters 
into waters of the United States; and 

(v) Other such factors relating to 
the significance of the pollution prob- 
lem sought to be regulated. 

(2) No anima! feeding operation with 
less than the numbers of animals set 
forth in paragraph (b)(2) (i) and (ii) of 
this section shall be designated as a 
concentrated animal feeding operation 
unless it meets one of the following 
conditions: 

(i) Pollutants are discharged into 
waters of the United States through a 
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manmade ditch, flushing system or 
other similar manmade device; or 

(ii) Pollutants are discharged direct- 
ly into waters of the United States 
which originate outside of the facility 
and pass over, across, through the fa- 
cility or otherwise come into direct 
contact with the animals confined in 
the operation. 


In no case shall a permit application 
be required from a _ concentrated 
animal feeding operation designated 
under this paragraph until there has 
been an onsite inspection of the oper- 
ation and a determination that the op- 
eration should and could be regulated 
under the permit program. 


§ 122.43 Aquatic animal production facili- 
ties. 

(a) Aquatic animal production facili- 
ties, as defined in this section, are 
point sources subject to the NPDES 
permit program. Concentrated aquatic 
animal production facilities are sub- 
ject to the individual permit program. 
Other animal production facilities are 
subject to the general permit program 
(§ 122.48.) 

(b) Definitions. “Aquatic animal pro- 
duction facility’ means a hatchery, 
fish farm, or other facility which con- 
tains: 

(1) Any species of fish or other 
aquatic animal [other than carp (Cy- 
prinus carpio), goldfish (Carassius aur- 
atus), or brown trout (Salmo trutta)] 
nonnative of the United States and 
from which there is a discharge at any 
time; or 

(2) Fish or other aquatic animals in 
ponds, raceways or other similar struc- 
tures for purposes of production, 
which are not closed ponds discharg- 
ing only during periods of excess 
runoff, and which discharge at least 30 
days per year. 


(Comment: Non-native fish are as defined 
in “Special Publication No. 6” of the Ameri- 
can Fisheries Society entitled, “A List of 
Common and Scientific Names of Fishes 
from the U.S. and Canada.” “Special Publi- 
cation No. 6” may be ordered through the 
American Fisheries Society, 1319 18th 
Street NW., Washington, D.C. 20636.) 


(3) “Concentrated aquatic animal 
production facility” means any aquatic 
animal production facility, as defined 
in subparagraph (1) of this paragraph 
which: 

(i) Produces more than 20,000 
pounds of aquatic animals per year; or 

(ii) Is designated by the Enforce- 
ment Division Director, or where ap- 
propriate, the Director as a significant 
contributor of pollution to the waters 
of the United States in accordance 
with paragraph (c). 

(c) Case-by-case designation of con- 
centrated aquatic animal production 
facilities. Any aquatic animal produc- 
tion facility not otherwise failing 
within the definition provided in para- 


graph (b)(3) of this section may be 
designated as a concentrated aquatic 
animal production facility where the 
facility is determined to be a signifi- 
cant contributor of pollution to waters 
of the United States. In making this 
designation the Enforcement Division 
Director or, where appropriate, the Di- 
rector shall consider the following fac- 
tors: 

(1) The location of the facility with 
respect to waters of the United States; 

(2) The size of the facility; 

(3) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(4) Other such factors relating to 
the significance of the pollution prob- 
lem sought to be regulated. 


§ 122.44 Aquaculture projects. 


(a) Ad®eculture projects, as defined 
in this section, are subject to the 
NPDES permit program through sec- 
tion 318 of the act, in accordance with 
40 CFR Part 125, Subpart C. 

(b) Definitions. For the purposes of 
this subpart: 

(1) “Aquaculture project” means a 
defined managed water area which 
uses discharges or pollutants into that 
designated area for the maintenance 
or production of harvestable fresh- 
water, estuarine, or marine plants or 
animals. 

(2) “Designated project area’ means 
the portions of the waters of the 
United States within which the appli- 
cant for a permit plans to confine the 
cultivated species, using a method or 
plan or operation (including, but not 
limited to, physical confinement) 
which, on the basis of reliable scientif- 
ic evidence, is expected to insure that 
specific individual organisms compris- 
ing an aquaculture crop will enjoy in- 
creased growth aitributable to the dis- 
charge of pollutants permitted under 
this part, and be harvested within a 
defined geographic area. 


§ 122.45. Separate storm sewers. 


(a) Separate storm sewers, as defined 
in this section, are point sources sub- 
ject to the NPDES permit program. 
Concentrated storm sewers are subject 
to the individual permit program. 
Other separate storm sewers are sub- 
ject to the general permit program 
(§ 122.48.) 

(b) Definitions. (1) “Separate storm 
sewer” means a conveyance or system 
of conveyances (including but not lim- 
ited to pipes, conduits, ditches, and 
channels) primarily used for collecting 
and conveying storm water runoff. 

(i) “Separate storm sewer” does not 
include any conveyance which Qis- 
charges process water or storm water 
runoff contaminated by contact with 
aggregations of wastes, raw materials, 
or pollutant-contaminated soil, from 
lands or facilities used for industrial or 
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commercial activities, into waters of 
the United States or into separate 
storm sewer. Such discharges are sub- 
ject to the general provisions of this 
part. 

(ii) “Process waste water’ means any 
water which, during manufacturing or 
processing, comes into direct contact 
with or results from the production or 
use of any raw material, intermediate 
product, finished product, byproduct, 
or waste product. 

(2) “Concentrated storm sewer” 
means any separate storm sewer as 
designated under paragraph (c) of this 
section. 

(c) Designation of concentrated 
storm sewers. The Enforcement Divi- 
sion Director, or where appropriate, 
the Director may designate a separate 
storm sewer as a “concentrated storm 
sewer.” This designation may be made 
to the extent allowed or required by 
effluent guidelines promulgated for 
point sources in the separate storm 
sewer category; or when: 

(1) A water quality management 
plan containing requirements applica- 
ble to such point sources is approved; 
or 

(2) A separate storm sewer is deter- 
mined to be a significant contributor 
of pollution to the waters of the 
United States. In making this determi- 
nation the following factors shall be 
considered: 

(i) The location of the separate 
storm sewer with respect to waters of 
the United States; 

(ii) The size of the separate storm 
sewer; 

(iii) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(iv) Other such factors relating to 
the significance of the pollution prob- 
lems sought to be regulated. 


(Comment: An NPDES permit for dis- 
charges into waters of the United States 
from a separate storm sewer includes all 
conveyances which are a part of that sepa- 
rate storm sewer system, even though there 
may be several owners-operators of such 
conveyances. An NPDES permit for dis- 
charges of pollutants from separate storm 
sewers does not cover discharges of pollut- 
ants into those sewers from point sources 
which are not part of the separate storm 
sewer systems (see paragraph (b)(1)(i) of 
this section). Discharges into separate storm 
sewers from point sources which are not 
part of the separate storm sewer systems 
are subject to the general provisions of this 
part.) 


§ 122.46 Silvicultural activities. 


(a) Silvicultural point sources, as de- 
fined in this section, are point sources 
subject to the NPDES permit pro- 
gram. 

(b) Definitions. (1) “Silvicultural 
point source’ means any discernible, 
confined and discrete conveyance re- 
lated to rock crushing, gravel washing, 
log sorting or log storage facilities 
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which are operated in connection with 
silvicultural activites and from which 
pollutants are discharged into waters 
of the United States. It also includes 
silvicultural activities designated by 
the Enforcement Division Director or, 
where appropriate, the Director under 
paragraph (c) of this section. 


(Comment: The term does not include 
non-point source silvicultural activities such 
as nursery operations, site preparation, re- 
forestation and subsequent cultural treat- 
ment, thinning, prescribed burning, pest 
and fire control, harvesting operations, sur- 
face drainage, and road construction and 
maintenance from which there is runoff 
during precipitation events, unless they 
have been designated as a significant con- 
tributor of pollution under paragraph (c). 
However, some of these activities (such as 
stream crossing for roads) may involve point 
source discharges of dredged or fill material 
which may require a section 404 permit (see 
33 CFR 209.120).) 


(2) “Rock crushing and gravel wash- 
ing facilities’ means facilities which 
process crushed and broken stone, 
gravel and riprap (see 40 CFR Part 
436, Subpart B, and the effluent limi- 
tations guidelines pursuant thereto). 

(3) “Log sorting and log storage fa- 
cilities’ means facilities whose dis- 
charges result from the holding of un- 
processed wood, i.e. logs or roundwood 
with bark or after removal of bark in 
self-contained bodies of water (mill 
ponds or log ponds) or stored on land 
where water is applied intentionally 
on the logs (wet decking). (See 40 CFR 
Part 429, Subpart J, and the effluent 
limitations guidelines pursuant there- 
to.) 

(c) Case-by-case designations. A silvi- 
cultural activity may be designated as 
a silvicultural point source where it is 
determined to be a significant contrib- 
utor of pollution to waters of the 
United States by the Enforcement Di- 
vision, Director or, where appropriate, 
the Director. In making this designa- 
tion the following factors shall be con- 
sidered. 

(1) The location of the activity with 
respect to waters of the United States; 

(2) The size of the activity; 

(3) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(4) Other such factors relating to 
the significance of the pollution prob- 
lems sought to be regulated. 


§ 122.47 New sources and new dischargers. 


(a) Definitions. (1) “New source” 
and “new discharger” are defined in 
§ 122.3(t). 

(2) “Source” means any building, 
structure, facility or installation from 
which there is or may be the discharge 
of pollutants; 

(3) “Existing source’ means any 
source which is not a new source or a 
new discharger; 
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(4) “Site” means the land or water 
area upon which a source and its 
water pollution control facilities are 
physically located, including but not 
limited to adjacent land used for util- 
ity systems, as repair, storage, ship- 
ping or processing areas, or other 
areas incident to the industrial manu- 
facturing or water pollution treatment 
process; 

(5) “Facilities or equipment” means 
buildings, structures, process or pro- 
duction equipment or machinery 
which form a permanent part of the 
new source and which will be used in 
its operation provided that the value 
of such facilities or equipment repre- 
sents a substantial commitment to 
construct. It does not include facilities 
or equipment used in connection with 
feasibility, engineering and design 
studies regarding the source. 

(b) Criteria and standards for new 
source determination— 

(1) The following construction activi- 
ties result in a new source as defined 
in 40 CFR 122.3(t): 

(i) Construction of a source on a site 
where another source(s) is not located; 
or 

(ii) Construction of a source on a site 
where another source is located: Pro- 
vided, That the process or production 
equipment which causes the discharge 
of pollutants from the other source is 
totally replaced by this construction. 


The fact that a source is constructed 
on a site so that it shares or uses 
common land or water areas of an- 
other source for utility systems, 
repair, storage, or shipping does not 
prevent that source from being consid- 
ered a new source. 

(2) The modification of an existing 
source by changing existing process or 
production equipment, replacing exist- 
ing process or production equipment 
(except as provided in paragraph 
(a)(2) of this section) or by the addi- 
tion of such equipment on the site of 
the existing source which results in a 
change in the nature or quantity of 
pollutants discharged is not a new 
source under this section. Modifica- 
tions of this nature are subject to the 
provisions of § 122.31. 

(3) Construction of a new source as 
defined under 40 CFR 122.3(t) has 
commenced if the owner or operator 
has: 

(i) Begun, or caused to being as part 
of a continuous on-site construction 
program: 

(A) Any placement, assembly, or in- 
stallations of facilities; 

(B) Significant site preparation work 
including clearing or excavations or re- 
moval of existing buildings, structures 
or facilities which is necessary for the 
placement, assembly, or installation of 
new source facilities or equipmemt; or 

(ii) Entered a binding contractual 
obligation for the purchase of facili- 
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ties or equipment which are intended 
to be used in its operation within a 
reasonable time (unless delays result 
solely because of requirements of 
State or Federal law. Options to pur- 
chase or contacts which can be termi- 
nated or modified without substantial 
loss and contracts for feasibility, engi- 
neering and design studies do not con- 
stitute a contractual obligation under 
this paragraph. 

(c) Requirement of an environmen- 
tal impact statement. (1) The issuance 
of a permit to a new source: 

(i) By the Enforcement Division Di- 
rector may be a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen- 
tal Policy Act of 1969 (NEPA), 33 
U.S.C. 4321 et seq. and therefore may 
be subject to the environmental review 
provisions of NEPA as set out in 40 
CFR 6.9000 et seq. 

(ii) By the Director is not a major 
Federal action and therefore does not 
require EPA to conduct an environ- 
mental review. 

(2) If the final enviromental impact 
statement under 40 CFR 6.916 recom- 
mends that a new source permit be 
denied, the Enforcement Division Di- 
rector shall deny issuance of the 
permit under 40 CFR 124.61, stating 
measures that the owner or operation 
of the new source must take in order 
to receive a permit; 

(3) If the final environmental impact 
statement under 40 CFR 6.916 recom- 
mends that a new source permit be 
issued upon satisfaction of certain con- 
ditions, the Enforcement Division Di- 
rector shall not issue the permit 
unless the permit contains terms and 
conditions requiring the permittee to 
take the actions identified by the final 
environmental impact statement as 
necessary to prevent or minimize any 
Significant adverse environmental 
impact. 

(4) No onsite construction of a new 
source for which an EIS is determined 
to be required shall commence before 
issuance of a final permit or before 15 
days after issuance of a negative decla- 
ration under 40 CFR 6.908 unless such 
construction is approved by the En- 
forcement Division Director upon a 
finding that the construction will not 
cause significant adverse environmen- 
tal impact. 

(5) The owner or operator must 
notify the Enforcement Division Di- 
rector of any onsite construction 
which begins before the times speci- 
fied in paragraph (c) of this section. If 
onsite construction begins in violation 
of this paragraph, the Enforcement 
Division Director shall advise the 
owner or operator that it is proceeding 
with construction at its own risk, and 
that such construction activities con- 
stitute grounds for denial of a permit. 
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The Enforcement Division Director 
may seek a court order to enjoin con- 
struction in violation of this para- 
graph. 

“(d) Effect of compliance with new 
source performance standards. (1) Any 
new source which meets the applicable 
promulgated new source performance 
standards, or any new discharger 
which constructs its facilities to meet 
applicable new source performance 
standards promulgated before the 
commencement of discharge, shall not 
be subject to any more stringent new 
source performance standard or 
(except as provided in paragraph 
(d)(2) of this section) to any technol- 
ogy-based standard under section 
301(b)(2) of the Act for the shortest of 
the following periods: 

(i) Ten years from the date that con- 
struction is completed or; 

di) Ten years from the date the 
source begins to discharge pollutants; 
or 

(iii) The period of depreciation or 
amortization of the facility for the 
purposes of section 167 or 169 (or 
both) of the Internal Revenue Code of 
1954. 


(Comment: The provisions of this para- 
graph do not apply to existing sources 
which modify their pollution control facili- 
ties or construct new pollution control fa- 
cilities and achieve performance standards, 
but which are not new sources under 
§ 122.3(t) or new discharges as defined under 
122.3(t) and do not meet the requirements 
of this paragraph.) 


(2) The protection from more strin- 
gent standards of performance afford- 
ed by paragraph (d)(1) of this section 
does not apply to: 

(i) Additional or more stringent 
permit conditions which are not tech- 
nology based, e.g., conditions based on 
water quality standards, effluent 
standards or prohibitions under 
307(a); and 

(ii) Additional permit conditions con- 
trolling pollutants not controlled by 
the applicable new source perform- 
ance standards. 

(3) At the expiration of the “protec- 
tion period” afforded by paragraph 
(d)(1), of this section, the owner or op- 
erator of the new source must be in 
compliance with the requirements of 
section 301(b)(2) and any other appli- 
cable requirements of the Act. No ad- 
ditional period for achieving compli- 
ance with these requirements shall be 
allowed. 

(4) In accordance with §§ 122.13¢i) 
and 122.17(d), the owner or operator 
of a new source or a new discharger 
shall install and have operating all 
pollution control equipment required 
to meet the terms and conditions of its 
permit before beginning to discharge. 
Within the shortest feasible time (not 
to exceed 60 days) from the com- 
mencement of discharge, the owner or 


operator shall “‘start up” the pollution 
control treatment systems and have 
their operations stabilized so as to 
meet all permit terms and conditions. 


§ 122.48 General permit program. 


(This section is reserved. Final regu- 
lations based on regulations proposed 
in the FEDERAL REGISTER on February 
4, 1977, will be incorporated here at 
the time of final promulgation.) 


§ 122.49 Special considerations under Fed- 
eral law. 


Permits shall be consistent with and 
reflect requirements under applicable 
Federal laws other than the act, and 
to the extent that they do not conflict 
with requirements of law, require- 
ments under Executive orders. Such 
Federal requirements include but are 
not limited to the following: 

(a) Executive Order 11990 (Protec- 
tion of Wetlands). 


(Comment: Wetlands ‘are defined in 
§ 122.3(s) and are also subject to the EPA 
policies on the protection of wetlands set 
out in 38 FR 10834 (May 2, 1973) and guide- 
lines implementing section 404(b)(1) of the 
Act (40 CFR Part 230). There is a presump- 
tion against the discharge of pollutants into 
wetlands and such discharges will only be 
authorized in unusual circumstances.) 


(b) Executive Order 11988 (Preserva- 
tion of Floodplains). 

(c) Sections 3, 4, and 5 of the Wild 
and Scenic Rivers Act, 16 U.S.C. 1273 
et sea. 

(d) The National Historic Preserva- 
tion Act of 1966, 42 U.S.C. 4321 et seq. 
(and the related Executive Order 
11593). 

(e) The Land and Water Conserva- 
tion Act, 16 U.S.C. 460 et seq. 

(f) Section 7 of the Endangered Spe- 
cies Act, 16 U.S.C. 1531 et seq. 

(g) Section 307 of the Costal Zone 
Management Act, 16 U.S.C. 1451 et 
seq. 


(Comment: NPDES permits must be con- 
sistent with approved coastal zone manage- 
ment plans by virtue of sections 307(c)(3)(A) 
(federally issued permits) and 307(c)(1) (ap- 
proval and oversight of State permit pro- 
grams).) 


(h) The Solid Waste Disposal Act, as 
amended by the Resource Conserva- 
tion and Recovery Act of 1976, 42 
U.S.C. 6901 et sea. 

(i) The Safe Drinking Water Act, 42 
U.S.C. 300f et seq. 

(j) The Marine Protection, Research, 
and Sanctuaries Act (the Ocean 
Dumping Act), 33 U.S.C. 1401 et seq. 


Subpart F—Miscellaneous 


§ 122.60 Delegation of authority. 


Subject to the appeal provisions and 
the national security responsibility 
provision of part 124 of this chapter, 
the following authorities are hereby 
delegated to each of the enforcement 
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division directors for the region in 
which they are located: 

(a) The authority to issue, condition, 
revoke, modify, deny, monitor, and en- 
force permits for discharges regulated 
by the NPDES program under sections 
318, 402, and 405 of the act. 

(b) The authority to receive permit 
applications and related documents 
from States and to object in writing to 
the issuance of permits under section 
402(b)(5) of the act or (if such permits 
are outside the guidelines and require- 
ments of the act) under sections 402(d) 
(1), (2), and (4) of the act. 

(c) The authority under section 
403(c) of the act to issue permits 
under section 402 of the act for a dis- 
charge into the territorial sea, the con- 
tiguous zone, or the oceans before the 
promulgation of guidelines under sec- 
tion 403(c) of the act, including the de- 
termination that issuance is in the 
public interest. 

(d) The authority granted to the Ad- 
ministrator by section 308(a), and if 
exercised in conformance with part 
124 of this chapter, section 308(b) of 
the act. 

(e) The authority to grant variances 
granted to the Administrator under 
sections 301(c), 301(g), and 316(a) of 
the act. 

(f) The authority to grant time ex- 
tensions of statutory compliance dates 
under sections 301(i) (1) and (2) and 
301(K) of the act. 

(g) The authority to establish water 
quality related effluent limitations 
under section 302 of the act. 


2. 40 CFR Part 123 is proposed to be 
revised as follows: 


PART 123—STATE PERMIT PROGRAM 
REQUIREMENTS 


Subport A—Genera! 


Sec. 

123.1 
123.2 
123.3 
123.4 
123.5 


Scope and purpose. 
Definitions. 

Program description. 
Attorney general’s statement. 
Memorandum of agreement. 


Subpart B—Requirement To Obtain a Permit 
123.11 Requirement to obtain a permit. 


Subpart C—Acquisition of Information 


123.21 Application for a permit. 
123.22 Receipt and use of Federal informa- 
tion. 


123.23 Transmission of information to 
EPA 


123.24 Identity of signatories to permit 
program forms. 


Subpart D—Permit Issuance Procedures 
123.31 Permit issuance procedures. 


Subpart E—Terms and Conditions of Permits 


123.41 Prohibited discharges. 

123.42 Applicable standards and _limita- 
tions, and other requirements. 

123.43 NPDES determinations. 
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123.44 Control of disposal of pollutants 
into wells. 


Subpart F-Duration and Review of Permits 


123.51 Duration of issued permits. 
123.52 Transfer, modification, and reis- 
suance of permits. 


Subpart G—Inspections, Monitoring, Entry, and 
Reporting 


123.61 Inspections, monitoring, entry, and 
reporting. 


Subpart H—Enforcement Provisions 


123.71 Receipt and followup of notifica- 
tions and reports. 
123.72 Enforcement. 


Subpart [—Resources, Planning, and Other 
Requirements 


123.81 Availability of resources. 
123.82 Continuing planning process. 
123.83 Agency Board membership. 


Subpart J—Procedure for Approval of State Permit 
Programs 


123.91 Section 402 approval process. 
123.92 Section 404 approval process. 


Subpart K—Revisions to Approved State Permit 
Programs 


123.101 Procedure for revision 
permit programs. 

123.102 Program revisions under the Clean 
Water Act of 1977. 

123.103 Other program revisions. 


AuTHORITY: Titles III, IV, and V, Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217), 33 U.S.C. 1251 et. seq. 


of State 


Subpart A-General 


§ 123.1 Purpose and scope. 


(a) This part specifies procedural 
and other requirements which must be 
present in State permit programs in 
order to obtain approval of the Admin- 
istrator under sections 318 (aquacul- 
ture), 402 (NPDES), 404 (dredged or 
fill), or 405 (sewage sludge) of the act. 
Except as expressly provided, each of 
the guidelines in this part applies to 
any State permit program which im- 
plements any of these sections. 


(Comment: In many cases sections of this 
part incorporate by reference particular sec- 
tions of parts 122, 124, and 125. Since these 
parts describe the National Pollutant Dis- 
charge Elimination System and its proce- 
dures and standards, they are not directly 
applicable to State programs developed 
under section 404 of the act. EPA will soon 
propose program operation regulations in 
part 126 that will establish more specific 
procedures and standards for State 404 pro- 
grams. Until these part 126 regulations are 
proposed, however, the referenced sections 
of parts 122, 124, and 125 may serve as 
useful guidance for States in formulating 
their 404 programs. Consequently comments 
have been frequently inserted into these 
regulations to point out the relationships of 
certain sections of parts 122, 124, and 125, as 
well as the dredged or fill regulations of the 
U.S. Army Corps of Engineers, to State 404 
programs.) 
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(b) A submitted State permit pro- 
gram which conforms to the applica- 
ble guidelines of this part and which 
meets the requirements of sections 
318, 402, 404, or 405 of the act and this 
part shall be approved by the Adminis- 
trator with respect to the section or 
sections for which the requirements 
are met, subject to the following con- 
ditions: 

(1) A State permit program will not 
be approved by the Administrator 
under section 402 of the act unless it 
also satisfies the requirements of sec- 
tions 306(c), 308(c), 318, and 405 of the 
act for State authorization to imple- 
ment those sections. The permit pro- 
grams under sections 318 and 405 may 
not be approved independent of and 
must be incorporated into all section 
402 permit programs. 

(2) A State permit program will not 
be approved by the Administrator 
under section 404 of the act unless it 
also satisfies the requirements of sec- 
tion 308(c) of the act for State au- 
thorization to implement that section. 

(c) Upon approval (and upon subse- 
quent notification from the State that 
it is administering the permit program 
for purposes of section 404), the Ad- 
ministrator (in the case of the section 
402 programs) or the Secretary (in the 
case of section 404 programs), shall 
suspend the issuance of permits for 
those activities subject to the ap- 
proved program. 

(d) Any State permit program ap- 
proved by the Administor shall at all 
times be conducted in accordance with 
statutory requirements, and the appli- 
cable sections of this part and parts 
122, 124, 125, and 126. 


(Comment: As noted in the foregoing com- 
ment, parts 122, 124, and 125 are not direct- 
ly applicable to State 404 programs. Howev- 
er, because the legislative history of the 
Clean Water Act Amendments of 177 indi- 
cate that the process and requirements for 
approving State 404 programs closely paral- 
lel the NPDES State approval process, it is 
anticipated that the regulations being devel- 
oped to specify 404 standards and proce- 
dures (i.e., part 126) will, as far as partica- 
ble, be similar to pertinent sections of parts 
122, 124, and 125.) 


(e) No State permit program will be 
approved under this part unless the 
State has the necessary authority and 
resources and agrees to implement all 
requirements of the particular 
program(s) for which it is seeking ap- 
proval. 


(Comment: No partial program approvals 
will be granted. State programs which do 
not meet all the requirements of sections 
318, 402, and 405 will not receive approval 
under section 402. In particular, States must 
implement the Clean Water Act of 1977 
(Pub. L. 95-217) amendments to sections 313 
(Federal facilities); 304(e) (best manage- 
ment practices); and 402(b)(8) (pretreat- 
ment). States are not required to implement 
the amendments listed in § 123.102(a) of this 
part, since the State wouid then be adopting 
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and enforcing more stringent requirements 

under section 510 of the act. Similarly, all 

the requirements of section 404 must be sat- 

isfied prior to approval of a State’s 404 pro- 
am. 

Although these regulations require States 
to administer complete programs, EPA rec- 
ognizes that, as a matter of law, a State may 
lack authority to exercise jurisdiction over 
discharges from facilities on Indian lands. 
The lack of such authority does not consti- 
tute grounds for refusal to authorize State 
administration of a program; however, to 
the extent that States have authority to ex- 
ercise jurisdiction, they are required to do 
so.) 


(f) Nothing in this part precludes a 
State from: 

(1) Adopting or enforcing any appli- 
cable standards and limitations or 
other requirements which are more 
stringent than those required under 
the act; or 

(2) Operating a permit program with 
a greater scope of coverage than re- 
quired under the act. 

(g) A State permit program ap- 
proved under this part is established 
under State law and, subject to Feder- 
al oversight, functions in lieu of the 
Federal program. 


(Comment: EPA has a continuing respon- 
sibility to oversee the operation of State 
programs. States must cooperate with EPA 
and assure that it has access to information 
which it requests in order to carry out this 
responsibility. See § 123.23(e).) 


§ 123.2 Definitions. 


(a) In the case of section 402 pro- 
grams, the definitions in part 122 
apply to this part. 

(b) In the case of section 404 pro- 
grams, the definitions in part 126 
apply to this part. 


(Comment: Until part 126 regulations are 
developed for State 404 programs, in formu- 
lating their programs States should consult 
with EPA to insure that their definitions 
are consistent with those in part 126.) 


§ 123.3 Program description. 


The Governor of any State desiring 
to administer a permit program shall 
submit to the Administrator a full and 
complete description of each program 
it proposes to establish and administer 
under State law or under an interstate 
compact. At a minimum, the program 
description must include: 

(a) A description of how the State 
intends to carry out its responsibilities 
under the act; 

(b) A description ( including organi- 
zation charts) of the organization and 
structure of the State agency or agen- 
cies which will have responsibility for 
administering the permit program. In 
addition, in the case of 404 programs, 
States must designate one State 
agency to be responsible for issuing 
404 permits. The program description 
must include how a State 404 agency 
will interact with other State and local 
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agencies and also the agency’s statuto- 
ry and regulatory responsibilities; 


(Comment: The precise nature of State- 
local institutional relations in approvable 
State 404 programs is under consideration 
by EPA and may be addressed in subsequent 
State 404 programs operation regulations. 
Comments are welcomed.) 


(c) A description of State procedures 
for the issuance of permits, including 
any State appellate review procedures; 

(d) A description of the State’s prior- 
ities for issuance of permits; 

(e) A description of the State’s prior- 
ities for enforcement of permits, in- 
cluding a complete description of the 
State’s compliance tracking and en- 
forcement program. In addition, in the 
case of 404 programs, States must 
demonstrate the steps taken and the 
mechanisms established to assure that 
a coordinated enforcement strategy 
will be pursued by the State, the 
Corps of Engineers and EPA; 

(f) A description of the funding ar- 
rangement and personnel qualifica- 
tions for the State’s programs, as re- 
quired under subpart I of this part; 
and an explanation of why these will 
be sufficient to effectively implement 
the requirements of this part, includ- 
ing permit compliance and enforce- 
ment requirements’ specified in 
§ 123.72; and 

(g) Copies of any forms (other than 
uniform national forms established by 
the Administrator) which the State in- 
tends to use in its application, public 
notice, permit issuance, monitoring, or 
other program procedures. 


(Comment: Forms used by States need not 
be identical to the forms used by EPA or 
the Corps of Engineers, but should require 
substantially the same information. State 
NPDES permit forms must contain or not 
be inconsistent with the conditions listed in 
40 CFR 122.14.) 


(h) In the case of State 404 pro- 
grams, a memorandum of agreement 
with the Secretary of the Army, which 
shall include: 

(1) An identification of those waters 
in which the Corps of Engineers will 
suspend the issuance of section 404 
permits upon approval of the State’s 
program by the Administrator; 

(2) An identification of those waters 
identified in paragraph (h)(1) of this 
section in which the Corps of Engi- 
neers will retain authority to issue 
permits under sections 9 and 10 of the 
Rivers and Harbors Act of 1899 (i.e., 
historically navigable waters), and pro- 
cedures whereby the corps and the 
State will jointly process section 10/ 
404 permits in such waters; 

(3) Those individual and general per- 
mits, if any, issued by the U.S. Army 
Corps of Engineers, the terms and con- 
ditions of which the State intends to 
administer and enforce (including in- 
spection, monitoring, and surveillance 


responsibilities) upon receiving ap- 
proval of its program; 

(4) Procedures whereby the Corps of 
Engineers will transfer to the State 
pending 404 permits and other rele- 
vant information, as_ specified in 
§ 123.22, which will also include proce- 
dures to insure that the State will not 
issue a 404 permit which the corps has 
determined is a major Federal action 
significantly affecting the quality of 
the human environment until at least 
30 days after the corps has completed 
an environmental impact statement on 
the permit. 

(5) Assurance that the State will not 
issue any 404 permit for an activity 
which in the judgment of the Corps of 
Engineers, after consultion with the 
Secretary of the Department in which 
the Coast Guard is operating, would 
substantially impair anchorage or 
navigation of any navigable waters. 

(6) Those “classes or categories,” if 
any, of proposed State permits which 
the Corps of Engineers wishes to waive 
its rights to review; and 

(7) Other matters as the Corps of 
Engineers and the State may deem ap- 
propriate. 


(Comment: States that regulate the dis- 
charge of dredged or fill material in those 
waters which, by virtue of section 404(g)(1), 
will require a Corps of Engineers permit 
after the State program approval are 
strongly encouraged to establish in this 
memorandum of agreement procedures pro- 
viding for joint processing of permits, in- 
cluding joint public notices and public hear- 
ings.) 


§ 123.4 Attorney General’s statement 


(a) Any State desiring to administer 
a@ permit program shall submit a state- 
ment from the State attorney general 
(or the attorney for those State agen- 
cies which have independent legal 
counsel), that the laws of the State, or 
the interstate compact, as the case 
may be, provide adequate authority, 
including authority to levy civil and 
criminal penalties and obtain injunc- 
tive relief, to carry out the program 
described under § 123.3 and to meet 
the requirements of this part. The At- 
torney General’s statement shall in- 
clude citations to specific statutes, ad- 
ministrative regulations, and, where 
appropriate, judicial decisions to sup- 
port claims of adequate legal authori- 
ty. 

(Comment: Where jurisdiction is claimed 
over activities on Indian lands, the state- 
ment shall contain appropriate citations set- 
ting forth the State’s authority.) 


(b) In the case of 404 programs, in 
addition to certifying the authorities 
described in paragraph (a) of this sec- 
tion, the Attorney General’s state- 
ments must also contain; 

(1) An analysis of the State’s law 
prohibiting the taking of private prop- 
erty without just compensation, in- 
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cluding any applicable judicial inter- 
pretations, and assurance that this 
will not adversely affect the successful 
implementation of the State’s regula- 
tion of the discharge of dredged or fill 
material; 

(2) A certification that, upon pro- 
gram approval, the State has each of 
the foliowing authorities to prohibit, 
deny, restrict, or withdraw the specifi- 
cation of disposal sites for the dis- 
charge of dredged or fill material in 
any defined area of those waters in 
which the Secretary of the Army will 
suspend the issuance of permits: 

(i) The application of the criteria 
contained in part 230 of this chapter; 

di) A determination that the dis- 
charge of dredged or fill materials into 
such areas will have an unacceptable 
adverse effect on municipal water sup- 
plies, shellfish beds and fishery areas 
(including spawning and _. breeding 
areas), wildlife of recreational areas; 


(Comment: The above authority to pro- 
hibit, deny, restrict, or withdraw the specifi- 
cation of disposal sites should not be limited 
to situations where an application for a 404 
permit has been made, but should also in- 
clude the capability to designate areas 
which will not be available for disposal site 
specification, as described in 40 CFR 
230.7(d). Nothing in paragraph (b)(1), of 
this section is intended to limit the Adminis- 
trator’s authority to take similar actions 
under section 404(c) of the Act.) 


(c) The authorities cited by the 
State attorney general or other legal 
officer as authority to meet the re- 
quirements of sections 402 or 404 of 
the act, and the following require- 
ments of this part shall be in the form 
of iawfully adopted State statutes or 
regulations and shall be in full force 
and effect at the time the Attorney 
General or other legal officer signs 
the statement required by paragraph 
(a) of this section: 

(1) Section 123.11 (requirement to 
obtain a permit); 
(2) Section 

permit); 

(3) Section 123.23(a)(2) (transmis- 
sion of information to EPA); 

(4) Section 123.24 (identity of signa- 
teries); 

(5) Section 123.31 (permit issuance 
procedures); 

(6) Section 123.41 (prohibited dis- 
charges); 

(7) Section 123.42 (applicable stand- 
ards and limitations); 

(8) Section 123.51 (duration of issued 
permits); 

(9) Section 123.52 (transfer, modifi- 
cation and reissuance of permits); 

(10) Section 123.61 (inspections, 
monitoring, entry, and reporting); and 

(11) Section 123.72(a)-(h) (enforce- 
ment). 


(application for a 


(Comment: Where the above-cited sections 
of Part 123 incorporate by reference sec- 
tions of 40 CFR Parts 122, 124, or 125, the 
incorporations should be viewed as guidance 
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for the purposes of State 404 programs until 
40 CFR Part 126 regulations are developed. 
In addition, States should utilize the proce- 
dures and criteria set forth in 33 CFR Parts 
320, 323 and 325 of the regulations of the 
U.S. Army Corps of Engineers as interim 
guidance in formulating their 404 pro- 
grams.) 


(d) In the case of State 402 pro- 
grams, in addition to the requirements 
listed in paragraph (c) of this section, 
the following requirements shall be in 
the form of lawfully promulgated 
State statutes or regulations and shall 
be in full force and effect at the time 
the Attorney General or other legal 
officer signs the statement required by 
paragraph (a) of this section: 

(1) Section 123.42 (NPDES determi- 
nations); and 

(2) Section 123.44 (control of dispos- 
al of pollutants into wells). 


§ 123.5 Memorandum of agreement. 


(a) Prior to approval by the Adminis- 
trator of any State permit program, 
the Director and the Regional Admin- 
istrator shall execute, and the Admin- 
istrator shall approve by signature, a 
memorandum of agreement which de- 
scribes the manner in which the 
permit program will be administered 
by the State and reviewed by EPA. 

(b) Such memorandum of agreement 
shall be reviewed and revised as neces- 
sary, but at least once every 3 years 
EPA will undertake a comprehensive 
review of the Memorandum to insure 
its consistency with statutory amend- 
ments and EPA policies. 

(c) The memorandum of agreement 
shall include but not be limited to, the 
following topics: 

(1) Application of EPA policies; 

(2) Permit issuance and review; 

(3) Compliance monitoring; 

(4) Enforcement; including funding 
arrangements for effective litigation 
support for the State attorneys gener- 
al or other appropriate legal officers; 

(5) Reporting and transmission of in- 
formation (which in the case of State 
404 programs, shall include assurance 
that the State will transmit to the 
U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service, and the 
National Marine Fisheries Service 
copies of all proposed permits at the 
same time such proposed permits are 
transmitted to the Regional Adminis- 
trator pursuant to § 123.23(a)). 

(6) In the case of 402 programs, pro- 
cedures for overview of permits by 
EPA, including a statement on the 
scope of the waivers available under 
sections 402(d)(3) (a), (e), or (f) of the 
act. While the Regional Administrator 
and the State may agree to waive EPA 
review of certain “classes or catego- 
ries” of permits, no waiver may be 
granted for the following point 
sources and activities; 
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(i) Discharges from publicly-owned 
treatment works with a daily average 
discharge exceeding 0.5 million gallons 
per day; 

(ii) Discharges of unpolluted cooling 
water with a daily average discharge 
exceeding 1 million gallons per day; 

(iii) All other discharges with a daily 
average discharge exceeding 0.1 mil- 
lion gallons per day; 

(iv) Discharges into the territorial 
sea, the contiguous zone or the oceans; 

(v) Discharges of toxic pollutants, in- 
cluding discharges covered by effluent 
standards, prohibitions or limitations 
under sections 307(a) or 301(b)(2) (C) 
and (D) of the act; 

(vi) Discharges of hazardous pollut- 
ants listed under section 311 of the 
act; or 

(vii) Discharges which may affect 
the waters of a State other than the 
one in which the discharge originates. 

(7) In the case of 404 programs, a 
statement on the scope of the waivers 
available in sections 404 (k) or (1) of 
the act. While the Regional Adminis- 
trator and the State, with the concur- 
rence of the U.S. Army Corps of Engi- 
neers, the U.S. Fish and Wildlife Serv- 
ice, and the National Marine Fisheries 
Service, may agree to waive Federal 
review of certain “classes or catego- 
ries’ of permits, as provided in 40 CFR 
§ 126, no waiver may be granted for 
the following activities: 

(i) Discharges of toxic poilutants 
listed under sections 307(a) of the act; 

(ii) Discharges of hazardous pollut- 
ants listed under section 311 of the 
act; 

(iii) Discharges which may affect the 
waters of a State other than one from 
which a discharge originates; 

(iv) Discharges incidental to activi- 
ties described in 404(f)(2) of the act 
(activities having as their purpose 
bringing an area of the waters of the 
United States into a new use, where 
the flow and circulation of waters may 
be impaired or their reach reduced); 

(v) Discharges into wetlands, as de- 
fined by 40 CFR 122.3(s)(1); or 

(vi) Proposed general permits. 


(Comment: When further decisions are 
made on how activities subject to subsec- 
tions 404 (f) and (t) of the act will relate to 
State 404 programs, other activities may be 
added to this list. Commenis are welcomed.) 
. (8) Provisions for modification of the 
memorandum of agreement by the Re- 
gional Administrator and the Director, 
with the aproval of the Administrator. 

(dad) An approved State’s failure to 
comply with the terms of the memo- 
randum of agreement constitutes 
grounds for withdrawal of EPA pro- 
gram approval under the authorities 
of sections 402(c) (2) and (3) or 404i). 
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Subpart B—Requirement To Obtain a Permit 


§ 123.11 


(a) State 402 permit programs must 
have a statute or regulation, enforce- 
able in State courts, which prohibits 
discharges of pollutants by any person 
(including Federal facilities) except as 
authorized by a permit in effect under 
the State program or under section 
402 of the act, or unless the discharge 
is exempted from this requirement 
under 40 CFR 122.4. 

(b) State 404 permit programs, as de- 
scribed under § 123.3 must have a stat- 
ute or regulation, enforceable in State 
courts, which prohibits the discharge 
of dredged or fill material by any 
person except as authorized by a 
permit in effect under the State pro- 
gram or under section 404 of the act, 
or unless the discharge is exempted 
from this requirement under section 
404(g)(1), 404(f)(1), or 404(r) of the 
act. 


(Comment; Section 123.1(f) of this part 
makes it clear that States are not preempt- 
ed from adopting more stringent standards 
or regulating more activities that the act re- 
quires. For example, States may choose to 
regulate certain minor categories of dis- 
charges of dredged or fill material which 
have been exempted from the scope of the 
Federal program by section 404(f)(1) of the 
act. States are not precluded from regulat- 
ing activities which, by virtue of section 
404(g)(1) of the act, also require a 404 
permit from the U.S. Army Corps of Engi- 
neers. Although State permits in waters de- 
scribed in section 404(g)(1) are not 404 per- 
mits, section 404(t) of the Act makes it clear 
that such permits are not preempted by the 
Federal 404 program. It should be noted 
that the regulations of the Corps of Engi- 
neers encourage joint Corps-State process- 
ing of permits, including joint public notices 
and hearings (33 CFR 320.4(j)(7)), and the 
Corps attaches considerable weight to State 
determinations (33 CFR 320.4(j)(1)-(7)). 


(c) Where a facility is located in one 
State, but the actual discharge is into 
the waters of another State, the latter 
State has permitting authority under 
sections 402 and 404, or certification 
rights under section 401, whichever is 
applicable. Approved State programs 
under sections 402 and 404 shall re- 
flect this authority. Discharge permits 
issued by an approved State in which 
the facility is located may be valid 
State permits, but do not constitute 
permits as required by sections 402 
and 404 of the act. 


Requirement to obtain a permit. 


Subpart C—Acquisition of Information 


§ 123.21 Application for a permit. 


(a) Any State 402 permit program 
shall insure that every applicant or 
permittee complies with the applica- 
tion and filing requirements of 40 
CFR 122.10 and 40 CFR Part 124, Sub- 
part B, as appropriate. 

(ob) Any State permit program imple- 
menting section 404 shall insure that 
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every applicant or permittee complies 
with the application and filing re- 
quirements of 40 CFR Part 126 of this 
chapter. 


(Comment: Until regulations establishing 
permit application and filing procedures for 
State 404 programs are promulgated in 40 
CFR Part 126, States should use the proce- 
dures contained in 40 CFR 122.10 and 40 
CFR Part 124, subpart B, as well as 33 CFR 
Part 325 of the Corps of Engineers regula- 
tions as interim guidance.) 


§ 123.22 Receipt and use of Federal infor- 
mation. 


Upon receiving EPA approval, the 
State agency administering a permit 
program shall be sent any relevant in- 
formation which was collected by EPA 
or, where appropriate, the Secretary 
of the Army, before the approval of 
the permit program. To implement 
this requirement, the memorandum of 
agreement under § 123.5 shall provide 
for at least the following, in such 
manner as the Director and the Re- 
gional Administrator or, where appro- 
priate, the Secretary of the Army, 
shall agree: 

(a) Prompt transmission to the Di- 
rector from the Regional Adminstra- 
tor or the Secretary of the Army of 
copies of any pending permit applica- 
tions or any other relevant informa- 
tion collected before the approval of 
the State permit program and not al- 
ready in the possession of the Direc- 
tor. Where existing permits are trans- 
ferred to the Director (i.e., for pur- 
poses of compliance monitoring, en- 
forcement, or reissuance), relevant in- 
formation includes support files for 
permit issuance, compliance reports, 
records of enforcement actions, etc. 

(b) Procedures to insure that the Di- 
rector will not issue a permit on the 
basis of any application received from 
the Regional Administrator or the 
Secretary of the Army which the Re- 
gional Administrator or the Secretary 
identify as incomplete or otherwise de- 
ficient until the Director receives in- 
formation sufficient to correct the de- 
ficiency. 


§ 123.23 Transmission of information to 
EPA. 


(a) Each State agency administering 
a permit shall transmit to the Region- 
al Administrator (and in the case of 
State 404 programs, to the Secretary 
of the Army acting through the U.S. 
Army Corps of Engineers, the Secre- 
tary of the Interior acting through the 
U.S. Fish and Wildlife Service, and the 
Secretary of Commerce acting 
through the National Marine Fisher- 
ies Services), copies of permit program 
forms and any other relevant informa- 
tion to the extent and in the manner 
agreed to by the Director and the Re- 
gional Administrator. This shall in- 
clude at least the following: 


(1) Prompt transmission to the Re- 
gional Administrator of a complete 
copy of any permit program forms, in- 
cluding any permit applications, re- 
ceived by the Director; 

(2) Prompt transmission to the Re- 
gional Administrator of notice of every 
action taken by the State agency relat- 
ed to the consideration of any permit 
application, including a copy of each 
proposed or draft permit (including 
proposed permit applications) and any 
terms, conditions, requirements, or 
documents which are part of or relat- 
ed to the proposed or draft permit. 
For proposed or draft permits the 
State program shall provide: 

(i) A period of time (up to 90 days) 
in which the Regional Administrator 
may (a) under section 402(d)(2) of the 
Act and 40 CFR Part 124, Subpart K, 
or (6) under section 404(j) of the Act 
and 40 CFR Part 126 comment upon, 
object to, or make recommendations 
with respect to the proposed permit; 


(Comment: If the Regional Administrator 
wishes to comment upon a proposed permit, 
he/she will notify the State of the intention 
to comment within 30 days of his receipt of 
the proposed permit. In making comments, 
objections or recommendations on proposed 
State 404 permits, the Regional Administra- 
tor and, where applicable, the Administra- 
tor will consider any timely written com- 
ments submitted to him by the U.S. Army 
Corps of Engineers, the U.S. Fish and Wild- 
life Service, or the National Marine Fisher- 
ies Service, and will give great weight to 
these comments where they pertain to the 
conservation of fish and wildlife resources 
or the maintenance of anchorage and navi- 
gation. The State will be urged to modify 
proposed permits to accommodate these 
concerns.) 


(ii) Procedures for action by the 
State agency following a written objec- 
tion by the Regional Administrator 
under sections 402(d) (see 40 CFR Part 
124, Subpart L) or 404(j) of the Act. 

(3) Transmission to the Regional Ad- 
ministrator of a copy of every issued 
permit immediately following issu- 
ance, along with any and all terms, 
conditions, requirements, or docu- 
ments which are a part of such permit 
or which affect the authorization by 
the permit of the discharge of pollut- 
ants. 

(4) In case of a 402 permit applica- 
tion, transmission to the Regional Ad- 
ministrator of notices received by the 
Director from publicly owned treat- 
ment works under 40 CFR 122.15(c) 
and 40 CFR Part 403, upon request of 
the Regional Administrator. 

(b) A State permit program may ex- 
clude from the requirements of sub- 
section (a) of this section any permit 
program forms or other information 
for which the Administrator has pro- 
vided a waiver under section 402 
(d)(3), (e), or (f) or section 404 (k) or 
(1) of the act and in accordance with 
§ 123.5(b) (6) and (7). 
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(c) Any State 402 permit program 
shall provide for transmission by the 
Director to the Enforcement Division 
Director of a quarterly noncompliance 
report for the permit program, includ- 
ing all violations of permits issued by 
the Director (or by EPA prior to ap- 
proval of the State permit program, if 
the State has assumed compliance and 
enforcement responsibility) in accord- 
ance with 40 CFR 122.23. 

(d) Any State 404 permit program 
shall provide for transmission by the 
Director to the Regional Administra- 
tor of the quarterly and annual re- 
ports on the permit program, in ac- 
cordance with 40 CFR 126.32. 

(e) Any State permit program shall 
keep such records and submit to the 
Administrator such information as the 
Administrator or the designee of the 
Administrator may reasonably require 
to ascertain whether the State pro- 
gram complies with the requirements 
of the act or regulations issued there- 
under. 


§ 123.24 Identity of signatories to permit 
program forms. 


Any State permit program shall re- 
quire that permit program forms sub- 
mitted by an applicant or permittee to 
the Director be signed as required in 
40 CFR 122.10(d) or 40 CFR Part 126, 
whichever is applicable. 


Subpart D—Permit Issuance Procedures 


§ 123.31 Permit issuance procedures. 


(a) Any State 402 permit program 
shall provide procedures for the pro- 
cessing of permit applications (includ- 
ing notices, public hearings, draft de- 
terminations, factsheets, and public 
and governmental participation) 
which comply with the following sec- 
tions of this chapter (except for refer- 
ences relating to the preparation of an 
environmental impact statement for 
new sources): 

(1) 40 CFR 122.11 (permit issuance); 

(2) 40 CFR 122.12 (duration and 
transferability of permits); 

(3) 40 CFR Part 124, Subpart C (cir- 
culation of permit applications to Fed- 
eral agencies); 

(4) 40 CFR Part Subpart E (draft 
permits); 

(5) 40 CFR Part Subpart F (public 
comment and hearings); 

(6) 40 CFR 124.61 and 124.62 (issu- 
ance of final permits and factsheets); 

(7) 40 CFR 124.111 (public access to 
information); 

(b) Any State 404 permit program 
shall provide procedures for the pro- 
cessing of permit applications (includ- 
ing proposed permits, public notices 
and hearings, and public and govern- 
ment participation) which comply 
with applicable sections of 40 CFR 
Part 126. 
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(Comment: Until the part 126 regulations 
are promulgated, the NPDES procedures 
cited in paragraph (a) of this section, and 
the procedures of the Corps of Engineers in 
33 CFR Parts 323 and 325 may serve as in- 
terim guidance for States in devising 404 
programs.) 


Subpart E—Terms and Conditions of Permits 


§ 123.41 Prohibited discharges. 


Any State permit program shall pro- 
vide that no permit shall be issued au- 
thorizing any of the following: 

(a) Any of the discharges described 
in § 122.13 of this chapter; ~ 


(Comment: In the case of State 404 pro- 
grams, the prohibitions specified in subsec- 
tion (a), (d), (e), (f), and (g) of § 122.13 are 
applicable.) 


(b) Any permit to which the Region- 
al Administrator has objected in writ- 
ing under section 402(d) or section 
404(j) of the act, whichever is applica- 
ble, and in the case of 404 programs in 
any defined area in which the Admin- 
istrator has made a determination 
under section 404(c) of the act. 


§ 123.42 Applicable standards and limita- 
tions, and other requirements. 


(a) Any State 402 permit program 
shall provide that each issued permit 
apply and insure compliance with the 
authorities and requirements set out 
in 40 CFR 122.14 through 122.17, 
whenever applicable. 

(b) Any State 404 permit program 
shall provide that each issued permit 
apply and insure compliance with the 
authorities and requirements con- 
tained in 40 CFR Parts 126 and 230. 


§ 123.43 NPDES determinations. 


In addition to the requirements of 
§ 124.42, any State 402 permit program 
shall apply the provisions of 40 CFR 
Part 122, Subpart E, and of 40 CFR 
Part 125, whenever applicable. 


§ 123.44 Control of disposal of pollutants 
into wells. 


Any State 402 permit program shall 
contol the disposal of pollutants into 
wells as required by 40 CFR 122.41. 


Subpart F—Duration and Review of Permits 


§ 123.51 Duration of issued permits. 


Any State permit program shall pro- 
vide that each issued permit shall 
have a fixed term not to exceed 5 
years from the date of original issu- 
ance. 


§ 123.52 Transfer, modifications, and reis- 
suance of permits. 


(a) Any State 402 permit program 
shall provide for the transfer, modifi- 
cation, and reissuance of each issued 
permit only in accordance with 40 
CFR 122.30, 122.31, 122.32, and 124.17. 


37107 


(b) Any State 404 permit program 
shall provide for the transfer, modifi- 
cation, reissuance of each issued 
permit only in accordance with 40 
CFR Part 126. 


(Comment: Specific procedures for the 
transfer, modification and reissuance of sec- 
tion 494 permits are being formulated. Untii 
these part 126 regulations are developed, 
the procedures contained in §§ 122.30, 
122.31, and 122.32 and in 33 CFR Part 325 of 
the Corps of Engineers regulations will 
serve as interim guidance for States in devis- 
ing 404 programs.) 


Subpart G—Inspections, Monitoring, Entry, and 
Reporting 


§ 123.61 Inspections, 
and reporting. 


(a) Any State permit program shall 
provide adequate authority: 

(1) To issue permits which apply and 
insure compliance with all applicable 
requirements of section 308 of the act; 
or 

(2) To inspect, monitor, enter, and 
require reports to at least the same 
extent as required in section 308 of the 
act. 

(b) In the case of State 402 permit 
programs, the program’ elements 
which implement paragraph (a) of this 
section shall include at least those re- 
quirements described in: 

(1) Section 122.14(g) (entry, inspec- 
tion, reporting, sampling); 

(2) Section 122.20 (menitoring); 

(3) Section 122.21 (recording of mon- 
itoring results); 

(4) Section 122.22 (reporting and 
compliance); and 

(5) Sections 124.12¢e) and 124.18 (ap- 
plication filing requirements and re- 
quests for additional information). 

(c) In the case of State 404 permit 
programs, the program’ elements 
which implement paragraph (a) of this 
section shall include at least those re- 
quirements described in 40 CFR Part 
126. 


(Comment: Specific 404 program elements 
regarding the above listed requirements are 
being formulated. While there will be some 
differences from NPDES procedures, ade- 
quate authority to undertake inspections, 
monitoring, entry, and required reporting 
will be a necessary element in an approvable 
State 404 program.) 


monitoring, entry, 


Subpart H—Enforcement Provisions 


§ 123.71 Receipt and followup of notifica- 
tions and reports. 


(a) Any State permit program shall 
have procedures and capability for re- 
ceipt, evaluation, and investigatory 
followup for possible enforcement or 
remedial action of all notices and re- 
ports required of permittees (or failure 
to submit such notices and reports), 
including notices submitted by public- 
ly owned treatment works under 40 
CFR 122.15(c). 
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(b) Any State permit program shall 
have inspection and surveillance pro- 
cedures which will determine, inde- 
pendent of information supplied by 
applicants and permittees, compliance 
or noncompliance with applicable 
standards and limitations, filing re- 
quirements, and permit terms or con- 
ditions, including the following: 

(1) A supporting survey program 
with sufficient capability to make sys- 
tematic, on-the-spot, comprehensive 
surveys of all waters subject to the Di- 
rector’s authority in order to identify 
and locate all point sources or activi- 
ties subject to filing requirements, or 
where applicable, dredged or fill 
permit requirements. Any compilation, 
index, or inventory of point sources or 
activities shall be made available to 
the Regional Administrator or his au- 
thorized representative upon request; 

(2) Supporting inspection program 
for the periodic inspection of dis- 
charges of pollutants and facilities for 
the treatment and control of these dis- 
charges (not less than once every year 
for every discharge under a 402 permit 
which is not a minor discharge.) These 
inspections shall determine compli- 
ance or noncompliance with issued 
permit terms or conditions and, in par- 
ticular, compliance or noncompliance 
with specific standards and limitations 
and schedules of compliance; 

(3) Supporting surveillance program 
for the random sampling and analysis 
of discharges for the purpose of identi- 
fying occasional and continuing Vviola- 
tions of permit terms or conditions 
and the accuracy of information sub- 
mitted by permittees in reporting 
forms and other forms supplying mon- 
itoring data; and 

(4) A supporting program for follow- 
ing up evidence of violations of appli- 
cable standards and limitations, filing 
requirements, or permit terms or con- 

itions indicated by reports and notifi- 
cations evaluated under § 124.71(a) 
above or by survey, inspection, and 
surveillance activities in paragraphs 
(b) (1) and (3) of this section. 


Samples shall be taken and other in- 
formation shall be gathered in a 
manner that will produce evidence ad- 

missible in an enforcement proceeding 
or in court, should the followup indi- 
cate a violation of applicable stand- 
ards and limitations or other permit 
terms or conditions. 


123.72 Enforcement. 


Any State agency administering a 
permit program shall have the follow- 
ing powers and procedures and re- 
course to criminal and civil remedies, 
including injunctive relief: 

(a) In the case of 402 programs, pro- 

£ wh hich enable the Director to 

and effectively halt or 
ny imminent or substantial 
ment to the health or wel- 
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fare of persons resulting from the dis- 
charge of pollutants: 

(1) By an order or suit in the appro- 
priate State court to immediately re- 
strain any person causing or contribut- 
ing to the discharge of pollutants, or 
to take such other action as may be 
necessary, or 

(2) By a procedure for immediate 
telephone notice to the Regional Ad- 
ministrator of any actual or threat- 
ened endangerment to the health or 
welfare of persons resulting from the 
discharge of pollutants, or the dis- 
charge of dredged or fill material, 
where applicable; 

(b) In the case of 404 programs, pro- 
cedures which enable the Director to 
immediately and effectively halt or 
eliminate any unauthorized discharges 
of dredged or fill material, including 
the authority to do each of the follow- 
ing: 

(1) Issue a cease and desist or an in- 
terim protective order to any person 
responsible for and/or involved in the 
performance of any unauthorized dis- 
charge; 

(2) Sue in the appropriate State 
court to immediately restrain any 
person responsible for and/or involved 
in the performance of any unathorized 
discharge; 

(3) Take any other actions that may 
be necessary to immediately restrain 
any person responsible for and/or in- 
volved in the performance of unau- 
thorized discharge; and 

(4) Immediately notify the Regional 
Administrator by telephone of any 
actual or threatened endangerment to 
the health and welfare of persons re- 
sulting from any discharge of dredged 
or fill material. 

(c) Procedures which enable the Di- 
rector to sue in courts of competent 
jurisdiction to enjoin any threatened 
or continuing violations of any permit 
terms or conditions without the neces- 
sity of a prior revocation of the 
permit; 

(d) Procedures which enable the Di- 
rector to enter any premises in which 
a source of a discharge, including a 
treatment facility, is located or in 
which records must be kept under 
terms or conditions of a permit, and 
otherwise to investigate, inspect, or 
monitor any suspected violations of 
applicable standards and limitations or 
of permit terms or conditions; 

(e) Procedures which enable the Di- 
rector to require compliance with and 
to assess or to sue to recover in court, 
such civil fines, penalties, and other 
civil relief as may be appropriate for 
the viclation by any persen of any of 
the following: 

(1) Any applicable st 
limitations, 

(2) Any permit term or condition, 

(3) Any filing requirements, 


ds and 


(4) Any duty to permit or carry out 
inspection, entry, or monitoring activi- 
ties, 

(5) Any order issued by the Director 
under paragraph (a) of this section, or 

(6) Any rules, regulations, or orders 
issued by the Director; 

(f) Procedures which enable the Di- 
rector to seek criminal fines for the 
willful or negligent violation by any 
person of any of the following: 

(1) Any applicable annents and 
limitations, 

(2) Any permit term or eaeitaiton: 

(3) Any filing requirements, 

(g) Procedures which enable the Di- 
rector to seek criminal fines against 
any person who knowingly makes any 
false statement, representation, or cer- 
tification in any permit program form 
or any notice or report required by the 
terms and conditions of any issued 
permit or knowingly renders inaccu- 
rate any monitoring device or method 
required to be maintained by the Di- 
rector; 

(h) The maximum civil penalties and 
criminal fines recoverable by the Di- 
rector under paragraphs (e) and (f) of 
this section shall be comparable to 
similar maximum amounts recoverable 
by the Regional Administrator under 
section 309 of the act. These civil pen- 
alties or criminal fines shall be assess- 
able up to the maximum amounts for 
such violation specified in paragraphs 
(e) and (f) of this section, or, if the 
viclation is a continuous discharge, as- 
sessable for each day the discharge 
occurs; and 


(Comment: It is understood that in many 
States the Director will be represented in 
State courts by the State attorney general 
or other appropriate legal officer. While the 
Director need not appear in court actions 
under this subpart, he should have the 
power to request that such actions be 
brought.) 


(i) Any civil penalty assessed, sought 
or agreed upon by the Director under 
paragraphs (e) and (f) of this section 
shall be appropriate to the violation. A 
civil penalty agreed upon by the Direc- 
tor in settlement of administrative or 
judicial litigation may be adjusted by 
a percentage which represents the 
likelihood of success on establishing 
the underlying violation or violations 
in such litigation. In the event that 
such a civil penalty would be so severe- 
ly disproportionate to the resources of 
the owner or operator of the violating 
facility that its imposition, together 
with the costs of expeditious compli- 
ance, would jeopardize its continuance 
in business, the payment of the penal- 
ty may be deferred or the penalty may 
be forgiven in whole or in part, as cir- 
cumstances may warrant. 


For violations resulting from a 
source’s failure to bring itself into ini- 
tial compliance with a statutory or 
final permit deadline, “appropriate to 
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the violation” as used in this para- 
graph, means a penalty which is equal 
to: 

(1) An amount appropriate to re- 
dress the harm or risk of harm to 
public health or the environment; plus 

(2) An amount appropriate to 
remove the economic benefit gained or 
to be gained from delayed compliance; 
plus 


(3) An amount appropriate as a pen- 


alty for the violator’s degree of recalci- 
trance, defiance, or indifference to re- 
quirements of the law; plus 

(4) An amount appropriate to recov- 
er unusual or extraordinary enforce- 
ment costs thrust upon the public; 
minus 

(5) An amount if any, appropriate to 
reflect any part of the noncompliance 
attributable to the Government itself, 
and minus 

(6) An amount appropriate to reflect 
any part of the noncompliance caused 
by factors completely beyond the vio- 
lator’s control (floods, fires, etc.). 

(j) The following enforcement op- 
tions, while not mandatory, are highly 
recommended as means not only for 
compelling compliance but also for 
providing additional funds to State 
program efforts: 

(1) Procedures for assessment by the 
Director or by a State court of any vio- 
lator for the costs of an investigation, 
inspection, or monitoring survey 
which led to the establishment of the 
violation; 

(2) Procedures which enable the Di- 
rector to assess or to sue any persons 
responsible for the unauthorized dis- 
charge of pollutants or the authorized 
discharge of dredged or fill material, 
where applicable, for any expenses in- 
curred by the State in removing, cor- 
recting, or terminating any adverse ef- 
fects upon water quality resulting 
from the unauthorized discharge, 
whether or not accidental; and 

(3) Procedures which enable the Di- 
rector to sue for compensation for any 
loss or destruction of wildlife, fish, or 
aquatic life, and for any other actual 
damages caused by an unauthorized 
discharge of pollutants, or the unau- 
thorized discharge of dredged or fill 
material, where applicable, either for 
the State, for any residents of the 
State who are directly aggrieved by 
the unauthorized discharge, or both. 


Subpart |—Resources, Planning, and Other 
Requirements 


§ 123.81 Availability of resources. 


(a) Any State requesting to adminis- 
ter a permit program shall, in submit- 
ting the program description under 
§ 123.3, provide information regarding 
funding and manpower appropriated 
for the use of the program. 

(1) A description (including organi- 
zational charts) of all full-time and 
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part-time employees who will be en- 
gaged in carrying out the State permit 
program, including information on the 
qualifications and functions of the em- 
ployees. If more than one agency is re- 
sponsible for administration of a 402 
permit program the responsible agen- 
cies should be identified, their respec- 
tive responsibilities delineated, and 
their procedures for coordination set 
forth. 

(2) A list of the proposed costs and 
expenses of establishing and adminis- 
tering the program described in the 
program description, including: 

(i) Wages and salaries of the person- 
nel listed in subparagraph (1) of this 
paragraph. 

(ii) Cost of administrative support 
(such as office space and supplies, 
computer time, vehicles, notice and 
hearing procedures, etc.), and 

(iii) Cost of technical support (such 
as laboratory space and supplies, vehi- 
cles, watercraft, etc.). 

(3) These cost and expense estimates 
shall include the cost and expense of 
carrying out the procedures and re- 
quirements contained in this part. 

(4) A description of the funding 
available to the Director to meet the 
costs and expenses listed in subpara- 
graph (2) of this paragraph, including 
any restrictions or limitations upon 
this funding; and 

(5) A list of categories and sizes of 
all point sources (e.g., major industri- 
al, major municipal, minor industrial, 
minor municipal, feedlot, shopping 
centers and subdivisions, etc.) or dis- 
charges of dredged or fill material, 
where applicable, to which the Direc- 
tor proposes to issue permits under 
the Act. For each category, the follow- 
ing information shall be given: 

(i) Estimated number within the cat- 
egory which must file for a permit; 
and 

(ii) Number and percent within each 
category for which the State has al- 
ready issued a State permit or equiva- 
lent document regulating the dis- 
charge of pollutants. 

(b) The regional administrator and 
the administrator shall review the in- 
formation submitted by the Director 
under paragraph (a) of this section to 
determine whether the Director has 
resources available to carry out the 
program outlined in the program de- 
scription based upon an examination 
of criteria which shall include but not 
be limited to, the following: 

(1) Whether there is sufficient fund- 
ing and manpower: 

(i) To process applications and issue 
permits which will assure compliance 
with the guidelines and requirements 
of the Act; 

(ii) For compliance monitoring and 
enforcement as required by this part; 
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(iii) To conduct independent inspec- 
tion and surveillance as required in 
§ 123.71(b); and 

(iv) For case development and pros- 
ecution for instances of noncompli- 
ance. 

(2) Whether the employees of the 
Director have sufficient expertise and 
experience for the proper specification 
of terms and conditions of permits 
under Subpart E of this part; 

(3) Whether the employees of the 
Director have sufficient administrative 
and technical support and resources, 
including funding, to enable the Direc- 
tor to carry out the duties required 
under this part and by the Act; 

(4) The number, location, and kinds 
of point sources or discharges of 
dredged or fill material, where applica- 
ble, which constitute major sources of 
discharge of pollutants within the 
State or interstate area; and 

(5) The quality of the waters of the 
United States within the State or sub- 
ject to the authority of the interstate 
agency. 


§ 123.82 Continuing planning process. 


Any State permit program shall 
have an approved continuing planning 
process under 40 CFR Parts 130 and 
131 and shall assure that its approved 
planning process is at all times consist- 
ent with the Act. 


Comment: State 404 programs must also 
assure continued coordination with Federal 
and Federal/State water-related planning 
and review processes, under _ section 
404(h)(1)(H) of the Act. Comments on the 
nature of the procedures necessary to fulfill 
this requirement are welcomed.) 


§ 123.83 Agency Board membership. 


Each State permit program shall 
ensure that any board or body which 
approves all or portions of permit ap- 
plications shall not include as a 
member any person who receives, or 
has during the previous 2 years re- 
ceived, a significant portion of income 
directly or indirectly from permit 
holders or applicants for a permit. 

(a) For the purposes of this section 
the term “‘board or body” includes any 
individual, including the Director, who 
has or shares authority to approve all 
or portions of permit applications 
either in the first instance, as modified 
or reissued, or on appeal. 

(b) For the purposes of this section, 
the term “significant portion of 
income” shall mean 10 percent of 
gross personal income for a calendar 
year, except that it shall mean 50 per- 
cent of gross personal income for a cal- 
endar year if the recipient is over 60 
years of age and is receiving that por- 
tion under retirement, pension, or sim- 
ilar arrangement. 

(c) For the purposes of this section, 
the term “permit holders or applicants 
for a permit” shall not include any de- 
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partment or agency of a State govern- 
ment, such as a Department of Parks 
or a Department of Fish and Wildlife. 

(d) For the purposes of this section, 
the term “income” includes retirement 
benefits, consultant fees, and stock 
dividends. 

(e) For the purposes of this section, 
income is not received “directly or in- 
directly from permit holders or appli- 
cants for a permit” where it is derived 
from mutual-fund payments, or from 
other diversified investments over 
which the recipient does not know the 
identity of the primary sources of 
income. 


Subpart J—Procedures for Approval of State 
Permit Programs 


§ 123.91 Section 402 approval process. 


(a) Within 90 days of receipt of a 
complete and sufficient 402 State pro- 
gram submittal under subparts A 
through I, the Administrator shall: 

(1) Provide public notice of the sub- 
mittal, allow opportunity for public 
comment, and hold a public hearing in 
the State; 

(2) Evaluate the State program to 
determine whether it meets the re- 
quirements of this part and of section 
402(b) of the Act; and 

(3) Approve or deny the program 
based upon the evaluation in para- 
graph (a)(2) of this section. 

(b) If the Administrator approves 
the State’s 402 program, the Enforce- 
ment Division Director shall suspend 
the issuance of permits by EPA as of 
the date of program approval. 


§ 123.92 Section 404 approval process. 


(a) Within 10 days of receipt of a 
State 404 program submittal under 
subparts A through I of this part, the 
Administrator shall provide copies of 
the State’s program description, Attor- 
ney General’s statement, and other 
material submittal by the State to the 
U.S. Army Corps of Engineers, the 
USS. Fish and Wildlife Service, and the 
National Marine Fisheries Service. 

(b) Within 120 days of receipt of a 
complete and sufficient 404 program 
submittal under subparts A through I, 
the Administrator shall: 

(1) Provide public notice of the sub- 
mittal, allow opportunity for public 
comment, and hold a public hearing in 
the State; 

(2) Evaluate the State program to 
determine whether it meets the re- 
quirements of this part and of section 
404(h) of the Act; and 

(3) Approve or deny the program 
based upon the evaluation in para- 
graph (b)(2) of this section, and taking 
into consideration any comments sub- 
mitted by the U.S. Army Corps of En- 
gineer, the U.S. Fish and Wildlife 
Service, or the National Marine Fish- 
eries Service, where such comments 
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are submitted to the Administrator 
within 75 days of the receipt of a com- 
plete and sufficient State program 
submittal. The Administrator will give 
great weight to these comments where 
they pertain to the conservation of 
wildlife resources or the maintenance 
of anchorage or navigation. The State 
will be urged to motify its program to 
“accommodate these concerns. 

(c) If the Administrator approves 
the State’s 404 program, the Secretary 
of the Army shall suspend the issu- 
ance of section 404 permits by the 
Corps of Engineers within such State, 
except for those waters specified in 
section 404(g)(1) of the Act (ie., (1) 
those waters which are subject to the 
ebb and flow of the tide; (2) those 
waters which are presently used, or 
are susceptible to use in their natural 
condition or by reasonable improve- 
ment as a means to transport inter- 
state or foreign commerce shoreward 
to their ordinary water high mark; 
and (3) wetlands adjacent to waters in 
subparagraph (1) and (2) of this para- 
graph). 


Subpart K—Revisions to Approved State Permit 
Programs 


§ 123.101 Procedure for revision of State 
permit programs. 

(a) Program revision may be initiat- 
ed at the request of either EPA or the 
State. 

(b) Revision of a State permit pro- 
gram shall be accomplished as follows: 

(1) Modification and resubmission to 
EPA by the State of the program de- 
scription required by § 123.3, the At- 
torney General’s statement required 
by §123.4, and the memorandum of 
agreement required by § 123.5; 

(2) Following EPA public notice and 
opportunity to comment, including an 
opportunity to request a public hear- 
ing on the modification. A public hear- 
ing shall be in cases of significant 
public interest. 

(3) With the approval of the Admin- 
istrator. 


§ 123.102 Program revisions under the 
Clean Water Act of 1977. 


(a) Approved State permit programs 
implementing section 402 and ap- 
proved by EPA may be revised, if nec- 
essary, 

(1) To exclude return flows from ir- 
rigated agriculture from coverage as 
point source dischargers. 

(2) To allow permits to be issued 
which comply with section 301(b)(2) of 
the Act, 

(3) To allow the Directors to exercise 
the authority under section 301(i) of 
the Act to issue or modify permits 
which extend the time for compliance 
specified in sections 301(b)(1)(B) and 
301(b)(1)(C), in accordance with the 


requirements of subpart K, part 125 of 
this chapter. 

(4) To allow the Director to exercise 
the authority under 301(k) of the Act 
to establish, in consultation with the 
Administrator and in accordance with 
40 CFR Part 125, Subpart D, a date 
for compliance under section 
301(b)(2)(A) no later than July 1, 1987. 


(Comment: Section 510 of the Act provides 
that States may adopt and enforce require- 
ments more stringent than those in the Act. 
Therefore, those States with approval 
permit programs which do not revise their 
402 programs under this paragraph retain 
existing State requirements unless they are 
revised. Similarly, as indicated in the com- 
ment to § 123.11(b), States are not preempt- 
ed from adopting more stringent standards 
or regulating more activities than the Act 
requires.) 


(b) Approved State permit programs 
implementing section 402 and ap- 
proved by EPA shall be revised, if nec- 
essary: 

(1) To include issuance of permits 
under sections 318 and 405 of the Act. 

(2) To ensure that any permit issued 
to a point source complies with the re- 
quirements of section 304(e) of the Act 
and 40 CFR Part 125, Subpart L. 

(3) To ensure that any permit for a 
discharge from a publicly owned treat- 
ment works includes conditions which 
comply with the amendment to sec- 
tion 402(b)(8) of the Act, including 40 
CFR Part 402 and 40 CFR 122.15. 

(4) To authorize and require State 
issuance, monitoring (including report- 
ing, entry, and inspection) and en- 
forcement of permits to Federal facili- 
ties to the same extent as any person. 


(Comment: Facilities on Indian lands are 
not Federal facilities.) 


(c) Any-approved State 402 permit 
program which requires modification 
to conform to this section shall be so 
modified before December 27, 1978, 
unless in order to make the required 
modification a State must amend or 
enact a law, in which case such modifi- 
cation shall take place before Decem- 
ber 27, 1979. 

(d) Failure of an approved State to 
modify its permit program under para- 
graphs (b) and (c) of this section con- 
stitutes grounds for withdrawal of pro- 
gram approval under section 402(c)(3) 
of the Act. 


§ 123.103 Other program revisions. 


(a) Approved State permit programs 
shall be revised whenever the State 
desires to transfer any program au- 
thorities from the approved State. 
agency to a new or successor agency. 
Unless the transfer is approved by 
EPA, the new or successor agency 
shall have no program authority, (i.e., 
it cannot issue or enforce permits). If 
no State agency is authorized by EPA 
to issue or enforce a permit because of 
a transfer under this section, this con- 
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stitutes grounds for withdrawal of pro- 
gram approval. Any permit issued by 
the successor agency shall be subject 
to EPA objection as being outside the 
guidelines and requirements of the 
Act. 

(b) Any State with an approved pro- 
gram may terminate that program and 
“return” program authorities and re- 
sponsibilities to EPA or the Secretary 
of the Army, as the case may be, 
through a written agreement with the 
Regional Administrator which is ap- 
proved by the Administrator. 

3. 40 CFR Part 124 is proposed to be 
revised as follows: 


PART 124—PROCEDURES FOR DECISIONMAK- 
ING REGARDING NPDES PERMITS 
Subpart A—Purpose and Scope 

Sec. 


124.1 
124.2 


Applicability. 
Definitions. 


Subpart B—The Application Process 


124.11 Application for a permit. 

124.12 Special provisions for applications 
from new sources. 

124.13 Information to be submitted when 
applying for an alternative effluent limi- 
tation for thermal discharges under sec- 
tion 316(a). 

124.14 Applications for variances from and 
modifications of effluent requirements. 

124.15 Modification request. 

124.16 Permits required on a case-by-case 
basis. 

124.17 Requests for additional informa- 
tion. 


Subpart C—Circulation of Applications for Permits to 
. Other Agencies 


124.21 Circulation to the Corps of Engi- 
neers. 

124.22 Circulation to other Federal agen- 
cies. 

124.23 New source consultation require- 
ments. 


Subpart D—State Certification 


124.31 Circulation of applications or draft 
permit to certifying States. 

124.32 State certifications. 

124.33 Effect of State certification. 


Subpart E—Preparation of a Draft Permit 


124.41 Draft permit. 

124.42 Other draft permits. 
124.43 Fact sheet. 

124.44 Administrative record. 


Subpart F—Public Comment and Hearings 


124.51 Public notice regarding draft per- 
mits and permit conditions. 

124.52 Public comments and hearings. 

124.53 Obligation to raise points and pro- 
vide information during the comment 
period. 

124.54 Reopening of comment period. 


Subpart G—Issuance and Effective Date of Permit 


124.61 Issuance and effective date of 
permit. 

124.62 Final environmental impact state- 
ment. 

124.63 Final fact sheet. 

124.64 Administrative 
permit. 


record for final 
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Sec. 

124.65 Early decision on certain permit 
conditions. 

124.66 Deferral of decision on certain 
permit conditions. 


Subpart H—Evidentiary Hearings 


124.71 
124.72 


Applicability. 

Definitions. 

124.73 Filing and submission of documents. 

124.74 Requests for evidentiary hearing 
and/or legal decision. 

124.75 Decision on request for a hearing. 

124.76 Obligation to raise issues before a 
final permit is issued. 

124.77 Notice of hearing. 

124.78 Separation of functions; ex parte 
communications. 

124.79 Additional parties and issues. 

124.80 Filing and service. 

124.81 Assignment of Administrative Law 
Judge. 

124.82 Consolidation and severance. 

124.83 Prehearing conferences. 

124.84 Summary determination. 

124.85 Hearing procedure 

124.86 Motions. 

124.87 Record of hearings. 

124.88 Proposed findings of fact and con- 
clusions; brief. 

124.89 Decisions. 

124.90 Interlocutory appeal. 

124.91 Decisions of General Counsel on 
matters of law. 


Subpart I—Appeals 
124.101 Appeal to the Regional Adminis- 
trator. 


124.102 Appeal to the Administrator. 
124.103 Applicability of Subpart H. 


Subpart J—Non-adversary Initial Licensing 
Procedures 


124.111 Applicability. 


124.112 Public notice regarding draft per- 
mits and permit conditions. 

124.113 Request for hearing; Request to 
participate in a hearing. 

124.114 Effect of denial of or absence of re- 
quest for hearing. 

124.115 Notice of hearing. 

124.116 Request to participate in hearing. 

124.117 Submission of written comments 
on draft permit. 

124.118 Presiding officer. 

124.119 Panel hearing. 

124.120 Opportunity for 
tion. 

124.121 


cross-examina- 


Ex parte contacts. 

124.122 Record for final permit. 

124.123 Filing of brief, proposed findings 
of fact and conclusions of law and pro- 
posed modified permit. 

124.124 Recommended decision. 

124.125 Appeal from or review of recom- 
mend decision. 

124.126 Final decision. 

124.127 Final decision if there is no review. 


Subpart K—Miscellaneous 
124.131 Public access to information. 


124.132 Delegation of authority; time limi- 
tations. 


Subpart L—Procedures for EPA Review of State 
Permits Under Section 402 [Reserved] 


AvuTHORITY: Titles III, IV and V, Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217), 33 U.S.C. 1251, et seq. 
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Subpart A—Purpose and Scope 


§ 124.1 Applicability. 


This part specifies the procedures to 
be followed in the three types of 
permit decisions provided for by the 
Act. These are the issuance of a 
permit, review of permits by other 
agencies, and appeal procedures. Sub- 
parts B, E, F, and G contain the proce- 
dures for application and issuance of a 
permit, and are applicable to both 
EPA and approved States. Subparts C, 
D, and L establish the methods for 
consultation, recommendations, or 
review by agencies other than the 
permit issuing authority, e.g., subpart 
D provides for State Certification 
under section 401 of the Act for EPA- 
issued permits, subpart L provides for 
EPA review of State-issued permits, 
etc. Subparts H, I, and J contain 
mechanisms for appeals from permit 
decisions, but are applicable to EPA 
only; appeals from permit decisions in 
approved States must proceed accord- 
ing to the applicable State law. Permit 
decisions are organized under this part 
into a sequence of nine procedural 
stages. First, an application must be 
made in proper from (subpart B). This 
application will then be circulated to 
the Corps of Engineers and other Fed- 
eral agencies (subpart C) and to affect- 
ed States (subpart D). After that, EPA 
or the approved State will prepare and 
issue a draft permit or permit denial 
(subpart E), which will be made availa- 
ble for public comment (subpart F or 
J). After these comments have been 
considered, EPA or the approved State 
will issue a final permit or permit 
denial (subpart G or J), and any inter- 
ested person may then request an EPA 
hearing on the questions involved 
(subpart H or J, for EPA issued per- 
mits only). The initial decision made 
after an EPA hearing may then be ap- 
pealed to the Regional Administrator 
and the Administrator (subpart I or 
J). Under these regulations, decisions 
on variance requests will ordinarily be 
made during the permit issuance proc- 
ess. Requests for permit modifications 
and other changes in permit terms will 
be made where possible, through the 
same procedures as apply in making 
decisions on initial permits. Each such 
decision must move through the same 
procedures of notice-and-comment and 
potential hearings as the basic permit. 


§ 124.2 Definitions. 


The definitions in Part 122 apply to 
this part, except that, as used in this 
part, “permit” includes the denial of a 
permit or the grant or denial of a vari- 
ance or permit modification. 
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Subpart B—The Application Process 


§ 124.11 Application for a permit. 


(a) Any person who discharges or 
proposes to discharge pollutants shall 
complete, sign, and submit an applica- 
tion to the Enforcement Division Di- 
rector in accordance with paragraphs 
(b) through (g) of this section. 

(b) Persons currently discharging: 

(1) Who have not received a permit 
are in violation of the Act and are sub- 
ject to enforcement action by EPA 
and, where appropriate, the approved 
State. 

(2) Who have existing permits must 
submit new applications under para- 
graph (c) of this section where facility 
expansions, production increases, or 
process modifications will: 

(i) Result in new or increased dis- 
charges of pollutants or a change in 
the nature of the discharge of pollut- 
ants, or 

(ii) Violate the terms and conditions 
of the existing permit. 

(3) Who have expiring permits must 
submit new applications at least 180 
days before the expiration date of the 
existing permit, unless permission for 
a later date has been granted by the 
Enforcement Division Director. 


Comment: Under 5 U.S.C. 558(c) and 40 
CFR 122.33, a discharger’s existing permit 
will not expire once timely and sufficient 
application has been made for a renewal 
permit under this section and certain other 
conditions are met, until EPA has reached a 
final administrative decision on that new 
permit.) 


(c) Except as provided in 40 CFR 
122.47(c)(4) and 124.13, persons pro- 
posing new discharges must submit an 
application at least 180 days before 
the date on which the discharge is to 
commence, unless permission for a 
later date has been granted by the En- 
forcement Division Director. 

(d) No NPDES permit shall be issued 
until the applicant has fully complied 
with the application filing require- 
ments in this subpart. If an applicant 
fails or refuses to correct deficiencies 
in his NPDES application form, the 
permit should be denied or appropri- 
ate action may be taken under sections 
308, 309, 402¢h), and 402(k) of the Act. 

(e) Permit applications must comply 
with the certification requirement of 
40 CFR 122.5(b). The Act provides 
that any person who knowingly makes 
any false statement, representation, or 
certification in any application, shall 
upon conviction, be punished by a fine 
of not more than $10,000 per false- 
hood, or by imprisonment for not 
more than 6 months per falsehood, or 
both. 


§ 124.12 Special provisions for applica- 
tions from new sources. 

(a) In addition to the application re- 

quirements of § 124.11 the owner or 
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operator of any facility which may be 
a@ new source as defined in 40 CFR 
122.3(t) in a State without an ap- 
proved NPDES program must comply 
with the provisions of this section. 

(b) (1) The owner or operator of any 
facility which may be a new source 
must submit a completed new source 
and environmental questionnaire (NS/ 
EQ) to the Regional Administrator 
before beginning any onsite construc- 
tion of the source as defined in 40 
CFR 122.47. NS/EQ forms will be pro- 
vided by the Enforcement Division Di- 
rector on request. The Enforcement 
Division Director may request any ad- 
ditional information needed to deter- 
mine whether the facility is a new 
source. 

(2) The Enforcement Division Direc- 
tor shall make an initial determination 
of whether the facility is a new source 
within 30 days of receiving all neces- 
sary information under paragraph 
(b)(1) of this section. 

(c) If the Enforcement Division Di- 
rector decides that a facility is a new 
source under paragraph (b) of this sec- 
tion he/she shall notify the applicant 
that it must comply with the environ- 
mental review requirements of 40 CFR 
Part 6.9. 

(d) Any interested person may chal- 
lenge the Enforcement Division Direc- 
tor’s initial new source determination 
by requesting an evidentiary hearing 
under Part 124 within 30 days of issu- 
ance of the public notice of the initial 
determination. The Regional Adminis- 
trator may defer the evidentiary hear- 
ing on the determination until after a 
final permit decision is made under 
§ 124.61, and consolidate the hearing 
on the determination with any hear- 
ing on the permit. 


§ 124.13 Information te be submitted 
when applying for an alternative efflu- 
ent limitation for thermal discharges 
under section 316(a). 


(a) (1) Any discharger may request 
the Enforcement Division Director, or 
where appropriate, the Director to 
impose alternative effluent limitations 
under section 316(a). This application 
shall be in writing and may only be 
filed at the same time as a timely ap- 
plication for a permit under this part. 
A copy of the application shall be sent 
simultaneously to the appropriate 
State or interstate certifying agency. 
The request shall include: 

(i) A description of the alternative 
effluent limitation requested; 

(ii) A description, including a plan of 
study, of the method by which the dis- 
charger proposes to demonstrate that 
the normally applicable thermal dis- 
charge effluent limitations are more 
stringent than necessary to assure the 
protection and propagation of a bal- 
anced, indigenous community of shell- 
fish, fish and wildlife in and on the 


body of water into which the dis- 
charge is to be made; and 

iii) A description of the type of 
data, studies, experiments, and other 
information which the discharger in- 
tends to submit as support for the 
demonstration. 

(2) The Enforcement Division Direc- 
tor/Director shall promplty notify the 
Secretary of Commerce and the Secre- 
tary of the Interior of the filing of the 
request and shall consider any timely 
recommendation they submit. 

(3) Any species specifically men- 
tioned in applicable State water qual- 
ity standards, and any other particu- 
larly representative important species, 
shall be considered for more detailed 
study in an effort to provide a focus 
for the demonstration. 

(b) As soon as practicable, the En- 
forcement Division Director/Director 
shall inform the discharger whether 
the method and supporting informa- 
tion proposed to be submitted for the 
demonstration is acceptable as a pre- 
liminary matter. 

(c) In making the demonstration the 
discharger shall consider any informa- 
tion or guidance published by the 
agency to assist in making such dem- 
onstrations. 

(d) If an applicant wishes a ruling on 
a section 316(a) application before the 
ruling on any other necessary permit 
terms and conditions, as provided by 
§ 124.65, it shall so request upon filing 
its application under paragraph (a) of 
this section. This request shall be 
granted or denied in the sole discre- 
tion of the Enforcement Division Di- 
rector/Director. 

(e) The discharger shall have the 
burden of proof throughout the ad- 
ministrative process until the agency’s 
decision has become final after ex- 
haustion of all administrative reme- 
dies. 


§ 124.14 Applications for variances from 
and modifications of effluent require- 
ments. 


(a) Applications for variances from 
and modifications of effluent limita- 
tions under the statutory and regula- 
tory provisions listed in this section 
may be made only as provided in this 
section. 

(b) A discharger which is not a pub- 
licly owned treatment works may re- 
quest a modification of otherwise ap- 
plicable effluent limitations under any 
of the following statutory or regula- 
tory provisions within the times speci- 
fied. The request shall include all ar- 
guments and factual grounds which 
the applicant considers relevant to the 
request, including all supporting mate- 
rial. 

(1) A request for a variance from 
otherwise applicable effluent limita- 
tions guidelines based on the presence 
of fundamentally different factors 
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from those on which the guideline was 
based, may be made no later than the 
close of the public comment period 
under § 124.52. The request shall dem- 
onstrate that the requirements of 40 
CFR Part 125 Subpart E have been 
met. 

(2) A variance under section 301(c) 
based on economic capability from the 
requirements of section 301(b)(2)(F) 
for best available control technology 
(BAT) may be requested: 

(i) On or before October 24, 1978, for 
a pollutant which is controlled by a 
BAT effluent limitation guideline pro- 
mulgated before enactment of the 
Clean Water Act of 1977 (December 
27, 1977); 

ii) Not later than 270 days after 
promulgation for a pollutant which is 
controlled by a BAT effluent guideline 
which is promulgated after December 
27, 1977; 

(iii) No later than the close of the 
public comment period under § 124.52, 
for a pollutant which is limited in the 
permit based on a BAT determination 
under section 402(a)(1) of the Act in 
the absence of effluent limitation 
guidelines. 


The request shall demonstrate that 
the requirements of 40 CFR Part 125 
Subpart F have been met. 

(3) A variance under section 301(g) 
based on certain environmental con- 
siderations from the requirements of 
section 301(b2x(F) for best available 
control technology (BAT) may be re- 
quested: 

(i) On or before October 24, 1978, for 
pollutant which is controlled by a 
BAT effluent limitation guideline pro- 
mulgated before enactment of the 
Clean Water Act of 1977 (December 
27, 1977); 

(ii) Not later than 270 days after 
promulgation for a pollutant which is 
controlled by a BAT effluent guideline 
which is promulgated after December 
27, 1977; 

(iii) No later than the close of the 
public comment pericd under § 124.52, 
for a pollutant which is limited in the 
permit based on a BAT determination 
under section 402(a)(i) of the Act in 
the ‘absence of effluent limitation 
guidelines. 

The request shall demonstrate that 
the requirements of 40 CFR Part 125 
Subpart F have been met. 

(4) An extension under section 
301(i)(2) of the statutory deadlines in 
sections 301(b)(1)A) or (b)1)C) 
based on delay in completion of a pub- 
licly owned treatment works into 
which the source is to discharge may 
be requested on or before June 26, 
1978, or 180 days after the relevant 
publicly owned treatment works re- 
quests an extension under paragraph 
(c2) of this section, whichever is 
later. The request shall demonstrate 
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that the requirements of 40 CFR Part 
125 Subpart K have been met. 

(5) An extension under section 
301(k) from the statutory deadline of 
section 301(b)(2)(A) for best available 
control technology based on the use of 
innovative technology may be request- 
ed no later than the close of the public 
comment period under § 124.52 for the 
discharger’s initial permit requiring 
compliance with best available control 
technology. The request shall demon- 
strate that the requirements of 40 
CFR Part 125 Subpart D have been 
met. 

(6) A modification under section 
3023(b)(2) of requirements under sec- 
tion 302(a) for achieving water quality 
based effluent limitations may be re- 
quested no later than the close of the 
public comment period under § 124.52. 
The request shail demonstrate that 
the requirements of that section have 
been met. 

(c) A discharger which is a publicly 
owned treatment works may request a 
modification of otherwise applicable 
effluent limitations under any of the 
following statutory provisions within 
the times specified: 

(1) A variance under section 301(h) 
from secondary treatment require- 
ments under section 301(b)(1)(B) for 
discharges into marine waters may be 
requested on or before September 24, 
1978. The request shall demonstrate 
that the requirements of 40 CFR Part 
125 Subpart H have been met. 

(2) An extension under section 
301(i)(1) from the statutory deadlines 
in sections 301(6)(1B) or (b)(1)(C) 
based on delay in the construction of 
new publicly owned treatment facili- 
ties may be requested on or before 
June 26, 1978. 

(3) A modification 
302(b)(2) of the requirements under 
section 302(a) for achieving water 
quality based effluent limitations may 
be requested no later than the close of 
the public comment period under 
§ 124.52. The request demon- 
strate that the requirements of that 
section have been met. 

(d) Decisions on variances or modifi- 
cations. 

(1) Variances or modifications under 
paragraphs (b)(4) and (5) and (c)(2) of 
this section may be granted by the Di- 
rector, subject to EPA review under 40 
CFR Part 124 Subpart L and 40 CFR 
Part 125 Subpart 8. 

(2) Variances or modifications under 
Paragraphs (b) (1), (2), (3), and (6), 
and (c) (1) and (3) of this section may 
be granted by the Enforcement Divi- 
sion Director only, even where there is 
an approved State progam. Decisions 
of the Enforcement Division Director 
to grant these variance or modifica- 
tion requests require the prior review 
and concurrence of the EPA Deputy 
Assistant Administrator for Water En- 


under section 
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forcement. Where the Deputy Assist- 
ant Administrator does not concur 
with the Enforcement Division Direc- 
tor on a particular variance or modifi- 
cation request, the decision of the 
Deputy Assistant Administrator for 
Enforcement shall become the deci- 
sion of the Enforcement Division Di- 
rector and be reflected in the terms 
and conditions of the permit. 

(3) A request for a variance or enti 
fication shall be made to the Director 
for permits issued by the Director. If 
the variance or modification requested 
is one which only the Enforcement Di- 
vision Director can grant, EPA shall 
take action on that request only if the 
Director concurs in the request, incor- 
porates the requested variance or 
modification into a draft permit, and 
forwards the request and draft permit 
to EPA for the Enforcement Division 
Director’s determination. 

(e) If a timely request under para- 
graph (b) or (c) of this section is made 
for a variance from or modification of 
a permit which the Enforcement Divi- 
sion Director has authority to issue, 
one of the following shall arply: 

(1) If the Enforcement Division Di- 
rector has received an application 
under § 124.12 for issuance or renewal 
of that permit but has not yet issued a 
proposed permit under § 124.41 cover- 
ing the discharge in question, the En- 
forcement Division Director shall set 
forth a tentative determination on the 
request at the time the draft permit is 
issued as specified in § 124.43. 

(2) If the Enforcement Division Di- 
rector has issued a draft permit under 
§ 124.41 covering the discharge in 
question, but that permit has not yet 
become final, administrative proceed- 
ings concerning that permit shall be 
stayed and the Enforcement Division 
Director shall issue a new draft permit 
including a tentative determination on 
the request, and the fact sheet re- 
quired by § 124.43. 

(3) If the permit has become final 
and no application under § 124.12 con- 
cerning it is pending, the Enforcement 
Division Director shall issue a new 
draft permit under §124.41. This 
permit shall be accompanied by the 
fact sheet required by § 124.43, except 
that the only matters considered shall 
relate to the requested variance. 

(f) Any draft permit issued under 
paragraph (d) or (e) of this section 
shall be subject to the notice and com- 
ment and other requirements of 
§ 124.51 through 124.64, except that 
the Enforcement Division Director in 
his/her discretion may omit any re- 
quirements, or decline to consider any 
arguments or information, that do not 
relate directly to the requested 
variance(s). 
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§124.15 Modification requests. 


If a discharger with a permit be- 
lieves that a modification to that 
permit is justified under the standards 
of 40 CFR 122.31, it may request a 
modification from the Enforcement 
Division Director or, where appropri- 
ate, the Director in writing. The re- 
quest shall set forth all facts or rea- 
sons known to the discharger which 
may be relevant to a decision on the 
modification request. 

(b\(1) If the Enforcement Division 
Director agrees that the modification 
request appears justified, he/she shail 
so notify the discharger, which may 
then apply for a revised permit incor- 
porating the modification in accord- 
ance with §§ 124.12 and 124.13. 

(2) If the Enforcement Division Di- 
rector, or where appropriate, the Di- 
rector decides that the modification 
request does not appear justified, he/ 
she shall reply to the discharger brief- 
ly setting forth in writing the reasons 
for that decision. 


§ 124.16 Permits required on a case-by- 
case basis. 


(a) Various sections of 40 CFR Part 
122 allow the Enforcement Division 
Director or, where appropriate, the Di- 
rector to determine, on a case-by-case 
basis, that certain concentrated 
animal feeding operations (§ 122.42), 
aquatic animal production facilities 
(§ 122.43), separate storm sewers 
(§ 122.45), and silvicultural activities 
(§ 122.46) that do not generally require 
individual permits should obtain one 
because of their contribution to water 
pollution. 

(b) Whenever the Enforcement Divi- 
sion Director or, where appropriate, 
the Director decides that a permit 
should be required under one of these 
sections, he/she shall inform the dis- 
charger in question of that decision 
and the reasons underlying it in writ- 
ing. The discharger must then apply 
for a permit under this part. The ques- 
tion whether the initial designation 
was proper will remain open for con- 
sideration during the public comment 
period under subpart F and any subse- 
quent hearing. 


§ 124.17 
tion. 


Permit applications are designed to 
fit the normal situation for most dis- 
chargers. However, if the Enforcement 
Division Director or, where appropri- 
ate, the Director determines that fur- 
ther information or a site visit is nec- 
essary in order to evaluate the dis- 
charge completely and accurately, the 
applicant shall be notified and a date 
shall be scheduled for receipt of the 
requested information and scheduling 
of any necessary site visit. 


Requests for additional informa- 
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Subpart C—Circulation of Applications for 
Permits to Other Agencies 


§ 124.21 Circulation to the Corps of Engi- 
neers. 


(a) In order to assure that the Secre- 
tary has enough time to evaluate the 
impact of any proposed discharge on 
anchorage and navigation, the En- 
forcement Division Director or, where 
appropriate, the Director shall for- 
ward to the District Engineer in the 
appropriate district one copy of a 
draft permit and a draft public notice 
of it prior to the publication of that 
notice. 

(b) The Enforcement Division Direc- 
tor or, where appropriate, the Director 
shall also forward notice that the Dis- 
trict Engineer has a stated number of 
days to request further information 
and to evaluate the impact of granting 
that permit upon anchorage and navi- 
gation and to advise the Enforcement 
Division Director or the Director of 
that evaluation. District Engineers will 
normally be given 30 days to evaluate 
that impact. If the Enforcement Divi- 
sion Director or the Director finds 
that less time should be allowed he/ 
she shall advise the District Engineer 
of the lesser period of time and outline 
the reasons for the finding. In all 
cases the Enforcement Division Direc- 
tor or the Director shall advise the 
District Engineer that failure to 
answer within the allotted period will 
be considered a finding that anchor- 
age and navigation will not be substan- 
tially impaired by granting the permit. 

(c) If the District Engineer advises 
the Enforcement Division Director, or 
the Director, that anchorage and navi- 
gation of any of the waters of the 
United States would be substantially 
impaired by the granting of a permit, 
the permit shall be denied and the ap- 
plicant shall be so notified. If the Dis- 
trict Engineer advises the Enforce- 
ment Division Director, or the Direc- 
tor, that imposing specified conditions 
upon the permit is necessary to avoid 
any substantial impairment of anchor- 


age or navigation, then the Enforce- - 


ment Division Director or the Direc- 
tor, shall include the specified condi- 
tions in the permit. Appeals of condi- 
tions specified by the District Engi- 
neer shall be made through the appli- 
cable procedures of the Corps of Engi- 
neers, and may not be made through 
the procedures provided in this part. 

(d) If the District Engineer notifies 
the Enforcement Division Director or 
the Director that more time is needed 
for his/her evaluation more time will 
be granted where it appears that the 
public interest warrants this exten- 
sion. 


§ 124.22 Circulation 
agencies. 


(a) The Enforcement Division Direc- 
tor or, where appropriate, the Director 
shall forward to the Regional Director 
of the U.S. Fish and Wildlife Service 
and the National Marine Fisheries 
Service, a draft permit and a draft 
public notice of it prior to the publica- 
tion of that notice. These agencies 
may waive their right to receive no- 
tices for any classes and categories of 
permits. 

(b) The Enforcement Division Direc- 
tor or the Director shall also forward 
notice that the agency has a stated 
number of days in which to request 
further information and to evaluate 
the impact of granting that permit 
upon the fish, shellfish, and wildlife 
resources of the State in which the 
discharge will occur. The normal 
period to evaluate the effects of the 
discharge on fish, shellfish and wild- 
life resources will be 30 days. If the 
Enforcement Division Director or the 
Director finds that less time should be 
allowed, he/she shall advise the 
agency of the lesser period of time and 
outline the reasons for that finding. In 
all cases the Enforcement Division Di- 
rector or the Director shall advise the 
agency that failure to answer within 
the allotted period will be considered a 
statement that the agency does not 
choose to comment. 

(c) If the agency advises the En- 
forcement Division Director or the Di- 
rector that the imposition of specified 
conditions upon the permit is neces- 
sary to avoid substantial impairment 
of fish, shellfish, or wildlife resources, 
the Enforcement Division Director or 
the Director may include the specified 
conditions in the permit. 

(d) If the Agency notifies the En- 
forcement Division Director or the Di- 
rector that more time is needed for 
his/her evaluation,.more time will be 
granted where it appears that the 
public interest warrants this exten- 
sion. 

(e) Similar agreements should be 
made by the Enforcement Division Di- 
rector and the Director with other 
Federal agencies and with State fish 
and wildlife and public health agen- 
cies. 


to other Federal 


§ 124.23 New source consultation require- 
ments. 


The Enforcement Division Director 
shall consult with other Federal agen- 
cies concerning the probable impact of 
@ new source as required under 40 
CFR 6.920. 


- Subpart D—State Certification 


§ 124.31 Circulation of applications or 
draft permits to certifying States. 

(a) Under section 401(a)(1) of the 

Act, the Enforcement Division Direc- 
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tor may not issue a permit until a cer- 
tification is granted or waived in ac- 
cordance with that section by the 
State in which the discharge origi- 
nates or will originate. Where a facili- 
ty is located in one State, but the 
actual discharge is into the waters of 
another State, the latter State is the 
one with certification rights under sec- 
tion 401(a)(1). 

(b) When an application is received 
which does not include a State certifi- 
cation, the Enforcement Division Di- 
rector shall, approximately 60 days 
before public notice of the draft 
permit is planned, send the certifying 
State agency: 

(i) A copy of a preliminary draft 
permit or the application; 

(ii) A statement that the Enforce- 
ment Division Director cannot issue or 
deny the permit until the certifying 
State agency has granted or denied 
certification under § 124.32; 

(iii) A statement that the right to 
certify will be deemed waived unless 
exercised within a specified reasonable 
time. 


(Comment: The specified reasonable time 
will normally be 60 days. If the Enforce- 
ment Division Director finds that less time 
should be allowed, he/she shall advise the 
certifying State agency of the lesser period 
of time and outline the reasons for that 
finding. If the agency notifies the Enforce- 
ment Division Director in writing that more 
time is needed for evaluation, an extension 
up to 1 year may be granted.) 


§ 124.32 State certification. 


(a) A State certification shall be 
made in writing and shall state that 
compliance with the terms and condi- 
tions of the referenced permit plus 
any additional requirements estab- 
lished by the certifying State agency 
will result in compliance with the ap- 
plicable provisions of sections 301, 302, 
306 and 307 of the Act, and appropri- 
ate requirements of State law. The 
certification must identify the provi- 
sions of State law, if any, which form 
the basis for any additional require- 
ments. 

(b) Where a certifying State agency 
cannot certify to the conditions con- 
tained in paragraph (a) of this section, 
it may deny certification in writing. 


§ 124.33 Effect of State certification. 


(a) Ordinarily, the Enforcement Di- 
vision Director should not issue a 
draft permit-until State certification 
has been obtained, denied, or waived. 
However, the Enforcement Division 
Director may, where necessary, issue a 
draft permit prior to State certifica- 
tion or waiver. 

(b) Where certification is required 
under section 401(a)(1) of the Act, no 
final permit shall be issued: 

(i) If certification is denied, or . 

(ii) Unless the final permit incorpo- 
rates any requirements specified under 
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§ 124.32(a). Appeals of State certified 
conditions shall be made through the 
applicable State procedures, and may 
not be made through the procedures 
provided in this part. 

(c) State certification, once granted, 
cannot be withdrawn or modified 
during the term of the permit. 


Subpart E—Preparation of Draft Permit 


§ 124.41 Draft permit. 


(a) If.a permit has been properly re- 
quested under § 124.12, the Enforce- 
ment Division Director or, where ap- 
propriate, the Director, after analyz- 
ing the data and other information 
concerning a permit furnished under 
subparts B and C, and any other rele- 
vant information, shall tentatively 
decide whether to issue or deny the 
permit. Any environmental impact 
statement prepared under 40 CFR 
6.912, and any other applicable factors 
listed in 40 CFR 6.920, shall be consid- 
ered in deciding whether to issue a 
permit for a new source under this sec- 
tion. 

(b) If the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector tentatively decides to issue a 
permit, a draft permit shall be pre- 
pared containing at a minimum: 

(1) All conditions, limitations, or re- 
quirements required under 40 CFR 
122.14; 

(2) All effluent limitations, stand- 
ards, prohibitions and conditions re- 
quired by 40. CFR 122.15, including 
any conditions certified by a State 
agency under subpart D, variances or 
other modific itions. All effluent limi- 
tations and standards shall be calcu- 
lated and specified as required by 40 
CFR 122.16; 

(3) All compliance schedules re- 
quired by 40 CFR 122.17; and 

(4) All monitoring requirements re- 
quired by 40 CFR 122.20. 

(c) Any draft permit shall be accom- 
panied by the fact sheet required by 
§ 124.43 and shall be based on the ad- 
ministrative record required by 
§ 124.44, 

(d) If the Enforcement Division Di- 
rector determines under 40 CFR Part 
6.9 that an environmental impact 
statement shall be prepared for a new 
source the public notice of the draft 
permit under this section shall not be 
issued unless a draft environmental 
impact statement is issued before or at 
the same time as public notice of the 
draft permit. 


§ 124.42 Other draft permits. 


(a) In the following cases the En- 
forcement Division Director or, where 
appropriate, the Director may issue a 
draft permit concerning a permit with- 
out having received an application 
from a discharger. 
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(1) If the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector decides that a permit should be 
modified or revoked under § 122.31, 
he/she shall issue a draft permit re- 
flecting the modifications or a draft 
notice of intent to revoke. 

(2) General permits under 40 CFR 
122.48 will be issued in draft form 
without having been applied for. 

(b) Any draft permit or notice of 
intent to revoke issued under para- 
graph (a) of this section shall be ac- 
companied by the fact sheet required 
by § 124.43 and based on the adminis- 
trative record defined in § 124.44, 


§ 124.43 Fact sheet. 


(a) Each draft permit or notice of 
intent to deny a permit issued under 
§ 124.41 or § 124.42 shall be accompa- 
nied by a fact sheet which shall briefly 
set forth the major facts and the sig- 
nificant factual, legal, methodological | 
and policy questions considered in set- “ 
ting the terms of the draft permit. 
The Enforcement Division Director or, 
where appropriate the Director shall 
send this fact sheet to the applicant, 
interested Federal agencies, any af- 
fected State, and to all persons on a 
mailing list developed from those who 
request to be on the list and by using 
the following methods: 

(1) Soliciting persons for “area lists’ 
from participants in past permit pro- 
ceedings in that area; and 

(2) Notifying the public as to the 
availability of mailings of fact sheets 
through press publication and notices 
in regional and State funded newslet- 
ters. The mailing list may be updated 
from time to time by requesting (via a 
postage paid card) an indication of 
continued interest in being on the 
mailing list. 

(b) In general, the fact sheet shall 
include: 

(1) A brief explanation of the ex- 
press statutory or regulatory provi- 
sions on which permit requirements 
are based, including appropriate sup- 
porting references to the administra- 
tive record required by § 124.44. 

(2) Any calculations or other neces- 
sary explanation of the derivation of 
specific effluent limitations and condi- 
tions, including a citation to the appli- 
cable guideline or standard provisions 
as required under 40 CFR 122.15 and 
reasons why they are applicable. 

(3) Reasons why requested variances 
requested do or do not appear justi- 
fied. 

(4) The results of any consultation 
under subpart C and State certifica- 
tion under subpart D. 

(c) The fact sheet for every permit 
issued under § 124.41 or § 124.42(a)(1) 
to a discharger which has a total 
volume of more than 500,000 gallons 
any day of the year shall also contain: 
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(1) A sketch or detailed description 
of the location of the discharge de- 
scribed in the application; 

(2) A quantitative description of the 
discharge described in the application 
which includes at least the following: 

(i) The rate or frequency of the pro- 
posed discharge; if the discharge is 
continuous, the average daily flow in 
gallons per day, and where appropri- 
ate the maximum and minimum flow 
in gallons per day or million gallons 
per day; 

(ii) For discharges of cooling water, 
the average summer and winter tem- 
peratures of the discharge in degrees 
Fahrenheit and where appropriate the 
maximum and minimum temperature 
in degrees Fahrenheit; and 

iii) The average daily discharge 
before and after the required treat- 
ment in pounds per day, and milli- 
grams per liter where appropriate, of 


any pollutants which are present in’ 


the discharge or which are subject to 
limitations or prohibition under sec- 
tions 301, 302, 303, 306 or 307 of the 
Act and regulations published there- 
under; 

(3) A brief citation of the water qual- 
ity standards and effluent standards 
and limitations applied to the pro- 
posed discharge; including a brief iden- 
tification of the uses for which the re- 
ceiving waters have been classified, 
and 

(4) A detailed description of the pro- 
cedures for deciding on the final 
permit including; 

(i) The beginning and ending dates 
of the comment period required under 
§ 124.52 and the address where com- 
ments will be received; 

(ii) Procedures for reauesting a hear- 
ing and the nature of that hearing; 
and 

(iii) Any other procedures by which 
the public may participate in the for- 
mulation of the final permit. 

(a) See appendix A of this part for a 
sample fact sheet form. 


§ 124.44 Administrative record. 


(a) Decisions by the Enforcement 
Division Director to issue a draft 
permit under § 124.41 or § 124.42 shall 
be made only on the basis of the ad- 
ministrative record defined in this sec- 
tion. 

(b) The record for issuing a draft 
permit under § 124.41 shall consist of: 

(1) The initial application and any 
supporting data furnished by the ap- 
plicant; 

(2) The draft permit; 

(3) The fact sheet required by 
§ 124.43; 

(4) All documents cited in the fact 
sheet unless they are published mate- 
rials which are generally available (in 
which case they should be specifically 
referenced); and 
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(5) Other documents contained in 
the supporting file for the permit, in- 
cluding correspondence, telephone and 
meeting memorandums, compliance 
reports, etc. 

(6) Where the applicant is a new 
source and EPA is the permit issuing 
authority: 

(i) The NS/EQ filled out by that 
source; 

(ii) Any environmental assessment, 
environmental impact statement, neg- 
ative declaration, or environmental 
impact appraisal that may have been 
prepared; 

(iii) All documents cited in any docu- 
ment prepared under subparagraph 
(6)(ii) of this paragraph, unless the 
cited documents are published materi- 
als which are generally available. 

(c) The record for issuing a draft 
permit under § 124.42 shall consist of 
the draft permit, the factsheet re- 
quired by § 124.43 and all documents 
cited in the factsheet unless they are 
published materials which are general- 
ly availiable. 

(d) No later than the time a draft 
permit is issued, a record clerk shall be 
designated with responsibility for 
maintaining the records established 
under this section. Copying of any 
documents in the record shall be per- 
mitted under appropriate arrange- 
ments to prevent their loss. The 
charge for such copies shall be made 
in accordance with the written sched- 
ule contained in part 2 of this chapter. 
All documents in the record shall be 
appropriately indexed and categorized. 

(e) This section applies to all draft 
permits issued after the effective date 
of this part. 


Subpart F—Public Comment and Hearings 


§ 124.51 Public notice regarding draft per- 
mits and permit conditions. 


(a) Notice of the proposed issuance, 
denial, or modification of a permit and 
notice of all hearings held under 
§ 124.52 shall be given by the Enforce- 
ment Division Director or, where ap- 
propriate, the Director as follows: 

(1) By mailing a copy to the appli- 
cant; to the U.S. Army Corps of Engi- 
neers to Federal and State agencies 
with jurisdiction over fish, shellfish, 
and wildlife resources and to other ap- 
propriate governmental authorities; 
and to any person on the mailing list 
referred to in § 124.43; and 

(2) By either of the following meth- 
ods: 

(i) By publication at least once (A) 
not less than 45 days before the effec- 
tive date of the proposed issuance, 
denial, or modification of the permit, 
or (B) not less than 30 days before the 
date of a hearing, as the case may be, 
in a daily or weekly newspaper of gen- 
eral circulation within the area where 
the facility or discharge is located; or 


(ii) By posting a copy at the princi- 
pal office of the municipality in which 
the facility or discharge is located, or 
if the facility or discharge is not locat- 
ed within a municipality, then at the 
principal office of the political subdivi- 
sion with general jurisdiction over the 
premises on which it is located, and by 
posting a copy at the U.S. post office 
serving those premises. 

(b) All public notices issued under 
this subpart shall contain the follow- 
ing information. 

(1) Name and address of the office 
processing the application or conduct- 
ing the hearing; 

(2) Name and address of the appli- 
cant and the discharger (if different 
from the applicant); 

(3) Name and water quality stand- 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip- 
tion of the location of each existing or 
proposed discharge point on those 
waters; 

(4) Address and telephone number 
of the place where interested persons 
may obtain further information, in- 
cluding copies of the draft permit and 
the factsheet; 

(5) The location of the administra- 
tive record required by § 124.44 and 
the times at which it will be open for 
public inspection; 

(6) Any additional statements, repre- 
sentations, or information considered 
necessary or proper. 

(c) In addition to the information re- 
quired under paragraph (b) of this sec- 
tion, public notice of the proposed is- 
suance, denial, or modification of a 
permit shall contain the following in- 
formation: 

(1) A brief description of the appli- 
cants’ activities or operations that 
result in the discharge described in 
the application, and a statement 
whether the application pertains to 
new or existing dischargers (é€.g., new 
municipal waste treatment plant, ex- 
isting steel manufacturing, or new 
drainage from existing mining activi- 
ties, etc.); 

(2) A statement of the terms of the 
draft permit; 

(3) In cases where the draft permit 
involves a proposed variance from or 
modification of effluent limitations or 
extension or statutory deadlines, a de- 
scription of the draft permit condi- 
tions. 

(4) Brief description of the comment 
procedures required by § 124.52, in- 
cluding the time and place of any 
public hearing that will be held. 

(5) If the discharge is from a new 
source, a statement of the Enforce- 
ment Division Director’s decision as to 
whether an invironmental impact 
statement will be prepared. 

(6) A statement of the right to re- 
quest 2 public hearing. 
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(d) In addition to the information 
required by paragraphs (b) and (c) of 
this section, the public notice of the 
proposed issuance, denial, or modifica- 
tion of a permit for a discharge as to 
which a 316(a) application has been 
filed under § 124.15 shall include: 

(1) A statement that the thermal 
component of the discharge is subject 
to effluent limitations under section 
301 or 306 of the Act and a brief de- 
scription including a quantitative 
statement of the thermal effluent 
limitations proposed under section 301 
or 306; and : 

(2) A statement that a 316(a) appli- 
cation has been filed and that alterna- 
tive (and less stringent) effluent limi- 
tations may be imposed on the ther- 
mal component of the discharge under 
section 316(a) and a brief description 
including a quantitative statement of 
the alternative effluent limitations, if 
any, included in the application. 

(3) If the applicant has submitted 
data and information under § 124.15, 
the public notice of the proposed issu- 
ance, denial, or modification of a 
permit shall include, in addition to the 
statements required by paragraphs 
(d)(1) and (d)(2) of this section a state- 
ment that the applicant has submitted 
evidence in support of its request for 
alternative effluent limitations which 
warrants further consideration and 
that imposition of such alternative 
limitations is being condidered. The 
notice shail state that all data submit- 
ted by the applicant are available as 
part of the administrative record for 
public inspection during office hours. 
The notice shall also state that any 
person may comment in writing upon 
the applicant’s desired alternative ef- 
fluent limitations under § 124.52 and 
may also request a hearing under that 
section. 

(4) If the applicant has filed a writ- 
ten plan of study and demonstration 
under § 124.15, the public notice of the 
proposed issuance, denial, or modifica- 
tion of a permit shall include, in addi- 
tion to the statements required by 
paragraph (d)(1) and (d)(2) of this sec- 
tion, a statement that the applicant 
has submitted such a plan. 


The notice shall also include a sum- 
mary of the applicant’s proposed plan 
of study and demonstration and shall 
state that the plan is available for 
public inspection during office hours. 
The notice shall aslo state that any 
person may comment in writing upon 
the applicant’s proposed plan of study 
under § 124.52 of this chapter and may 
also request a public hearing to consid- 
er the plan under that section. 

(e) In addition to the information re- 
quired under paragraph (b) of this sec- 
tion, public notice of a public hearing 
held under §124.52(b) shall contain 
the following information: 
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(1) Reference to the date and 
manner of public notice of the pro- 
posed issuance, denial, or modification 
of the permit; 

(2) Date, time, and place of the hear- 
ing; and 

(3) A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures. 

(f) Public notice issued under this 
section may describe more than one 
permit and more than one discharge. 
No public notice shall be given in cases 
where a request for permit modifica- 
tion is denied, but written notice of 
that denial shall be given the person 
requesting such modification. 

(g) The Enforcement Division Direc- 
tor may enter into agreements with 
States for joint Federal/State public 
notices and joint public hearings re- 
garding (1) applications for and issu- 
ance of Federal or State NPDES per- 
mits or (2) certifications required by 
section 401 of the Act. ; 


§ 124.52 Public comments and hearings. 


(a) At a minimum, a comment period 
of 45 days following the date of public 
notice of the proposed issuance, 
denial, or modification of a permit 
shall be provided. During this period 
any interested persons may submit 
written comments on the draft permit 
and accompanying fact sheet and may 
request a public hearing. A request for 
a public hearing shall state the nature 
of the issues proposed to be raised in 
the hearing. All such comments shall 
be considered in preparing the final 
permit and factsheet, and shall be re- 
sponded to as provided in § 124.63. 

(b) (1) Where the Enforcement Divi- 
sion Director or, where appropriate, 
the Director finds a significant degree 
of public interest in a proposed permit 
or group of permits, he/she shall hold 
a public hearing to consider the 
permit or permits. Public notice of 
that hearing shall be given as specified 
in § 124.51. The hearing may be sched- 
uled either by the Enforcement Divi- 
sion Director or, where appropriate, 
the Director at his/her own initiative, 
or in response to a request received 
during the comment period provided 
for in paragraph (a) of this section. 

(2) Hearings held under this section 
shall be conducted by the Enforce- 
ment Division Director or, where ap- 
propriate, the Director or their desig- 
nee, in an orderly and expeditious 
manner. 

(3) Any person may submit oral or 
written statements and data concern- 
ing the proposed permit. Reasonable 
limits may be set upon the time al- 
lowed for oral statements, and the 
submission of statements in writing 
may be required. 
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§ 124.53 Obligation to raise points and 
provide information during the com- 
ment period. 


All persons, including applicants, 
who believe any of the terms of a 
draft permit is not appropriate either 
because one of the variances listed in 
§ 124.16 should be granted or for some 
other reason, must bring forward all 
arguments and factual grounds sup- 
porting their position, including all 
supporting material, no later than the 
close of the public comment period 
(including any hearing period) re- 
quired by § 124.52. 


§ 124.54 Reopening of comment period. 


If any information or arguments 
submitted during the public comment 
period, including information or argu- 
ments whose submission is required 
under § 124.53, appears to raise sub- 
stantial new questions concerning a 
permit, the Enforcement Division Di- 
rector or, where appropriate, the Di- 
rector may, if he/she concludes that 
one of the following actions is neces- 
sary for an informed decision, either 
(a) issue a new draft permit, appropri- 
ately modified, and reopen the com- 
ment period under §124.52 or (b) 
simply reopen the comment period 
under § 124.52 to give interested per- 
sons an opportunity to comment on 
the information or arguments submit- 
ted. In either case the notice required 
by § 124.51 shall be given. 


Subpart G—Issuance and Effective Date of 
Permit 


§ 124.61 Issuance and Effective Date of 
Permit. 


(a) (1) No less than 60 days after the 
date of publication and/or posting of 
notice of the proposed issuance, 
denial, or modification of a permit 
under § 124.51 whichever date is later, 
the Enforcement Division Director 
shall make a determination with re- 
spect to the issuance or denial of 
modification of such permit. That de- 
termination shall take the form of a 
permit, modified permit, or notice of a 
permit denial, as the case may be. 

(2) No final permit shall be issued by 
EPA which grants a modification of 
otherwise applicable effluent require- 
ments under section 301(g) or 301(h) 
of the Act until the State within 
which the discharge will take place 
has been given 30 days’ notice in 
which to approve or disapprove the 
grant of the modification. 


If the State disapproves the grant of 
that modification within those 30 
days, the modification shall be deleted 
from the final permit. 

(b) Upon making a determination 
under paragraph (a)(1) of this section, 
the Enforcement Division Director 
shall issue the permit, modified 
permit, or notice of permit denial, as 
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the case may be, and shall mail a 
notice of issuance, modification, or 
denial of the permit to the applicant 
and to each person who has submitted 
written comments or participated in a 
public hearing regarding the permit. 
This notice shall include reference to 
the procedures under § 124.74 et seq. 
to contest the permit determination. 

(c) The decision of the Enforcement 
Division Director to issue a permit, 
modified permit, or notice or permit 
denial under paragraph (b) of this sec- 
tion constitutes the final action of the 
Environmental Protection Agency, 
unless a request for an evidentiary 
hearing is granted under § 124.75. The 
30-day period within which a person 
may request an evidentiary hearing 
under that section begins on the post- 
mark date of notice of the En- force- 
ment Division Director’s action. 

(d) (1) Except as provided in para- 
graph (d)(2) of this section, the permit 
or modification shall become effective 
30 days after the postmark date of 
notice of the decision under paragraph 
(b) of this section unless: 

(i) A later effective date is specified 
in the decision, or (ii) A request is sub- 
mitted for an evidentiary hearing or 
legal decision in which case (A) if the 
request is denied, then the permit or 
modification shall become effective 10 
days after the denial, or (B) if the re- 
quest is granted, then the permit or 
modification shall become effective as 
provided in paragraph (d)(2) of this 
section. 

(2) Stays of contested permit terms 
and conditions: 

(i) If a request for an evidentiary 
hearing or legal decision is granted 
under § 124.102, or if a petition for 
review of the denial of a request for an 
evidentiary hearing is timely filed 
with the Administrator under 
§ 124.102, the force and effect of the 
contested provision(s) of any permit or 
modification issued to an existing dis- 
charger shall be stayed and shall not 
be subject to judicial review under sec- 
tion 509(b) of the Act, pending final 
Agency action under §124.101 or 
§ 124.102. Requests for modification 
shall not stay the force and effect of 
the permit terms and _ conditions 
sought to be modified, whether or not 
an evidentiary hearing has been grant- 
ed, unless the Enforcement Division 
Director affirmatively decides to grant 
such a stay. Contested provisions of a 
permit or modification shall include 
uncontested provisions of a permit 
which are not severable from those 
provisions contested. These contested 
provisions shall be designated by the 
Enforcement Division Director. Un- 
contested provisions of a permit shall 
remain in full force and effect, and 
the permittee shall be subject to all 
those provisions. 
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(ii) If a request for an evidentiary 
hearing is granted under § 124.75 re- 
garding the initial permit issued for a 
discharge or a discharger (including 
new sources and new dischargers), or 
if a petition for timely review of the 
denial of a request for an evidentiary 
hearing is timely filed with the Ad- 
ministrator under § 124.102 with re- 
spect to such a permit, the source 
shall be considered to be without a 
permit, pending final agency action 
under § 124.101 if the Enforcement Di- 
vision Director finds: 

(A) That the contested permit 
condition(s) is inseverable from the 
uncontested condition(s); or 

(B) That the contested permit condi- 
tions are fundamental to the Enforce- 
ment Division Director’s determina- 
tion to issue or deny the permit and 
hence it would be contrary to the 
public interest for the uncontested 
conditions to be considered issued and 
effective or to authorize a new dis- 
charge of pollutants. At a minimum, 
contested permit conditions are funda- 
mental to the determination to issue 
or deny the permit if staying the con- 
ditions would allow a discharger to 
commence discharge without install- 
ing the requisite technology based 
treatment under section 306 or 301, as 
the case may be. 

(iii) If a request for an evidentiary 
hearing is granted under § 124.75 re- 
garding a variance under section 
301(g) in a permit issued to a discharg- 
er, or if a petition for timely review of 
the denial of a request for an eviden- 
tiary hearing is timely filed with the 
Administrator under § 124.102 with re- 
spect to such a variance, any otherwise 
applicable standards and limitations 
under section 301 of the Act shall not 
be stayed unless: 

(A) In the judgment of the Enforce- 
ment Division Director, the stay or the 
variance sought will not result in the 
discharge of pollutants in quantities 
which may reasonably be anticipated 
to pose an unacceptable risk to human 
health or the environment because of 
bioaccumulation, persistency in the 
environment, acute toxicity, chronic 
toxicity, or synergistic propensities; 
and ; 

(B) In the judgment of the Enforce- 
ment Division Director, there is a sub- 
stantial likelihood that the discharger 
will succeed on the merits of its 
appeal; and 

(C) The discharger files any bond or 
other appropriate security which is re- 
quired by the Enforcement Division 
Director to assure timely compliance 
with the requirements from which a 
variance is sought in the event that 
the appeal is unsuccessful. 

(e) For purposes of judicial review 
under section 509(b) of the Act, final 
administrative action on a permit does 
not occur unless and until a party has 


first sought review by the Administra- 
tor under § 124.102. Any party which 
neglects or fails to seek review under 
§ 124.102 thereby waives its opportuni- 
ty to exhaust available Agency reme- 
dies. 


§ 124.62 Final environmental impact siate- 
ment. 


No final permit for a new source 
shall be issued until at least 30 days 
after the date of issuance of a final en- 
vironmental impact statement re- 
quired under 40 CFR 6.916. 


§ 124.63 Final factsheet. 


(a) At the time any final permit is 
issued under § 124.61, the Enforcement 
Division Director shall also issue a 
final factsheet for that permit. This 
final factsheet shall contain or incor- 
porate by reference the factsheet re- 
quired by § 124.43 for the draft permit 
and shall also contain: 

(1) A specific indication of which 
provisions of the draft permit have 
been changed in the final permit, and 
the reasons for the change; and 

(2) A response to all significant ob- 
jections to the draft permit raised 
during the public comment period. 

(b) The final factsheet shall not cite 
any documents which are not properly 
included in the administrative record 
for the final permit as defined in 
§ 124.64. 


§ 124.64 Administrative record for final 
permit. 


(a) Decisions to issue a final permit 
under § 124.61 shall be made only on 
the basis of the administrative record 
defined in this section. 

(b) The administrative record for 
any final permit shall consist of the 
administrative record for the draft 
permit and 

(1) All comments received during the 
public comment period required by 
§ 124.52; 

(2) The tape or transcript of any 
hearing(s) held under § 124.52; 

(3) The final factsheet required by 
§ 124.63; 

(4) Any final environmental impact 
statement; 

(5) Other documents contained in 
the supporting file for the permit, in- 
cluding correspondence, telephone and 
meeting memoranda, compliance re- 
ports, etc.; and 

(6) The final permit. 


These additional documents shall be 
added to the record as soon as possible 
after their receipt or publication by 
the Agency. 

(c)(1) This section applies to all final 
permits where the draft permit was 
subject to the administrative record 
requirements of § 124.48. In addition, 
this section may be applied to any 
other final permit issued after the ef- 
fective date of this part which has not 
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yet reached the stage of initial deci- 
sion in an evidentiary hearing. 

(2) For any final permit where the 
draft permit was prepared prior to 
publication of these requlations, and 
therefore was not based on an admin- 
istrative record in accordance with 
§ 124.44, the record clerk shall prompt- 
ly compile a record for that permit as 
close as practicable to the record that 
would have been compiled if the draft 
permit had been subject to the admin- 
istrative record requirements of 
§ 124.48, including a factsheet con- 
forming to the requirements of 
§ 124.43. When such a record has been 
compiled, notice of that fact shall be 
published as provided in § 124.51, and 
the permit applicant and other inter- 
ested persons shall be allowed 45 days 
to comment on the record. Upon con- 
sideration of the comments, the record 
clerk shall take such action regarding 
the record (including additions to or 
deletions from it) as may be appropri- 
ate to make it conform to the standard 
stated in the first sentence of this 
paragraph. 

(3) Whether or not a draft or final 
permit was prepared subject to these 
regulations, the Regional Administra- 
tor, 
during the course of an evidentiary 
hearing on a permit that significant 
new factors affecting that permit 
should be considered, may revoke the 
permit subject to the hearing and 
issue a new draft permit under 
§ 124.41. The new draft permit shall 
proceed through the same process of 
public comment and opportunity for a 
public hearing, etc., as would apply to 
any other draft permit. 


§ 124.65 


Early decision on certain permit 
conditions. 


The only issues connected with issu- 
ance of a particular permit on which 
EPA will make a final agency decision 
before the final permit is issued under 
§ 124.61 are whether alternative efflu- 
ent limitations would be justified 
under section 316(a) and whether cool- 
ing water intake structures will use 
the best available technology under 
section 316(b). Applicants who wish an 
early decision on these issues should 
request it and furnish supporting rea- 
sons at the time their applications are 
filed under §§ 124.12 and 124.15. The 
Enforcement Division Director will 
then decide whether or not to grant it. 
If it is granted, both the early decision 
on section 316 (a) or (b) issues and the 
grant of the balance of the permit 
shall be considered permit issuance 
under these regulations, and shall be 
subject to the same requirements of 
public notice and comment and the 
same opportunity for an adjudicatory 
hearing. 


in any case where it appears 
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§ 124.66 Deferral of decision on certain 
permit conditions. 


(a) If the Enforcement Division Di- 
rector on review of the administrative 
record determines that the informa- 
tion necessary to decide whether or 
not an alternative effluent limitation 
under section 316(a) should be granted 
to a source is not likely to be available 
by the time a decision on permit issu- 
ance must be made, he/she may issue 
a permit under § 124.61 which is for a 
term of up to 5 years and which re- 
quires that the point source achieve 
the effluent limitations initially pro- 
posed for the control of the thermal 
component of the discharge no later 
than the date specified in applicable 
effluent limitations guidelines and 
new source performance standards 
issued under sections 301(b) and 306 of 
the Act but which affords the permit- 
tee an opportunity to request a hear- 
ing under section 316(a) after conduct- 
ing biological and engineering studies 
in order to develop information suffi- 
cient for the Enforcement Division Di- 
rector to make a knowledgeable deter- 
mination as to whether alternative ef- 
fluent limitations may be established 
under section 316(a). 

(b) Any hearing scheduled under 
paragraph (a) of this section shall be 
publicized as required by § 124.51 and 
shall be held enough in advance of the 
final compliance date specified in the 
permit to allow the permittee to take 
necessary measures to comply by that 
date in the event its request for modi- 
fication of thermal limits is denied 
after the hearing is concluded. 

(c) Whenever the Enforcement Divi- 
sion Director defers the determination 
under section 316(a), he/she may also 
defer any determination under section 
316(b). 


Subpart H—Evidentiary Hearings 


§ 124.71 Applicability. 


The regulations in this subpart 
govern all evidentiary hearings con- 
ducted by EPA under section 402 of 
the Act, except as otherwise provided 
in Subpart J or other EPA regulations. 
An evidentiary hearing is available to 
challenge any permit decision issued 
under § 124.61 except for the issuance 
of a general permit. Dischargers sub- 
ject to a general permit who wish to 
challenge the terms and conditions 
that permit applies to them should in- 
stead apply for an individual permit 
under §124.12 as authorized in 
§ 122.48. An evidentiary hearing will 
then be available on that separate 
permit. 


§ 124.72 Definitions. 


As used in this subpart, the follow- 
ing terms have the meanings specified: 
(a) “Judicial Officer’ means a per- 
manent or temporary employee of the 
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Agency appointed as a judicial officer 
by the Administrator under these reg- 
ulations who shall meet the qualifica- 
tions and perform functions as follows: 

(1) A judicial officer shall be a duly 
licensed attorney. A judicial officer 
shall not be employed in the Office of 
Enforcement or the Office of Water 
and Hazardous Materials, and shall 
not participate in the consideration or 
decision of any case in which he per- 
formed investigative or prosecutorial 
functions. 

(2) The Administrator may delegate 
any authority to act in a given case 
under this subpart to a judicial officer 
who, in addition, may perform other 
duties for EPA. The Administrator 
may delegate authority to make find- 
ings of fact in a particular proceeding, 
provided that that delegation shall not 
preclude a judicial officer from refer- 
ring any motion or case to the Admin- 
istrator when the judicial officer de- 
cides referral would be appropriate. 
The Administrator, in deciding a case, 
may consult with and assign the draft- 
ing of preliminary findings of fact and 
conclusions and/or a preliminary deci- 
sion to any judicial officer. 

(b) “Party” means the persons desig- 
nated by the Regional Administrator 
under § 124.78 to present the EPA 
staff position at an evidentiary hear- 
ing, the applicant or permittee, and 
any person whose request for a hear- 
ing under § 124.74 or whose request to 
be admitted as a party to intervene 
under § 124.79 has been granted. 

(c) “Presiding Officer” means an Ad- 
ministrative Law Judge appointed 
under 5 U.S.C. 3105 and designated to 
preside at the hearing. 

(d) “Regional Hearing Clerk” means 
an employee of the Agency designated 
by a Regional Administrator to estab- 
lish a repository for all books, records, 
documents, and other materials relat- 
ing to hearings under this subpart. A 
regional hearing clerk may be the 
same person as the record clerk re- 
quired by § 124.44. 


§ 124.73 Filing and submission of docu- 
ments. 


(a) All documents authorized or re- 
quired tobe filed with the Agency 
under this subpart shall be filed with 
the regional hearing clerk, unless the 
regulations provide otherwise. Docu- 
ments shall be considered filed on the 
date on which they are mailed or de- 
livered in person to the regional hear- 


ing clerk. 


(b) All such submissions shall be 
signed by the person making the sub- 
mission, or by an attorney or other au- 
thorized agent or representative on 
his/her behalf. 

(c) All data and information referred 
to or in any way relied upon in any 
such submissions shall be included in 
full and may not be incorporated by 
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reference, unless previously submitted 
as part of the administrative record in 
the same proceeding, except for mate- 
rial which is generally available or of 
peripheral relevance, in which case 
the party relying on it shall file a writ- 
ten undertaking to make copies availa- 
ble as directed by the Regional Admin- 
istrator or the presiding officer. 

(1) A copy of any article or other ref- 
erence or source cited shall be includ- 
ed, except for State or Federal stat- 
utes and regulations, judicial decisions 
published in a national reporter 
system, officially issued EPA docu- 
ments of general applicability, and 
any other material which is generally 
available or of peripheral relevance. 

(2) If any part of the material sub- 
mitted is in a foreign language, it shall 
be accompanied by an English transla- 
tion verified under oath to be com- 
plete and accurate, together with the 
name, address, and a brief statement 
of the qualifications of the person 
making the translation. Translations 
of literature or other material in a for- 
eign language shall be accompanied by 
copies of the original publication. 

(3) Where relevant data or informa- 
tion is contained in a document also 
containing irrelevant matter, either 
the irrelevant matter shall be deleted 
and only the relevant data or informa- 
tion shall be submitted or the relevant 
portions shall be briefly indicated. 

(4) The failure to comply with the 
requirements of this section or any 
other requirement in this subpart may 
result in the exclusion from considera- 
tion of any portion of the submission 
which fails to comply. If the Regional 
Administrator or the presiding officer, 
on motion by any party or on his/her 
own initiative, determines that a sub- 
mission fails to meet any requirement 
of this subpart, he/she shall direct the 
hearing clerk to return the submission 
with a copy of the applicable regula- 
tions indicating those provisions not 
complied with in the submission. Two 
weeks to correct the error indicated 
shall then be allowed to the person 
submitting the material, unless the 
Regional Administrator or the Presid- 
ing officer determines that there is 
good cause to allow a longer time. 

(d) The filing of a submission shall 
not mean or imply that it in fact 
meets all applicable requirements or 
that it contains reasonable grounds 
for the action requested or that the 
nang requested is in accordance with 
aw. 

(e) The original of all statements 
and documents containing factual ma- 
terial, data, or other information shall 
be signed in ink by the person or au- 
thorized representative of the person 
submitting the same. The capacity of 
the person signing, his/her address, 
and the date shall be stated. The sig- 
nature of the person signing is a repre- 
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sentation that the document has been 
subscribed in the capacity specified 
with full authority, that he/she has 
read it and knows the contents, and 
that to the best of his/her knowledge 
and belief, the statements made in it 
are true. All such submissions are sub- 
ject to section 309(c)(2) of the Act and 
the False Reports to the Government 
Act, 18 U.S.C. 1001, under which a 
willfully false statement or representa- 
tion is a criminal offense. 


§ 124.74 Requests for evidentiary hearing 
and/or legal decision. 


(a) Within 30 days following the 
date of receipt of notice of the Region- 
al Administrator’s determination to 
issue a permit under § 124.61, any in- 
terested person may submit a request 
to the Regional Administrator under 
paragraph (b) of this section for an 
evidentiary hearing and/or legal deci- 
sion, to reconsider or contest the 
terms of that permit. If such a request 
is submitted by a person other than 
the permittee, the person shall simul- 
taneously serve a copy of the request 
on the permittee. 

(b) In accordance with § 124.76, such 
requests shall contain an exposition of 
the factual questions alleged to be at 
issue, and their relevance to the basic 
decision to be made, together with a 
designation of the specific factual 
areas to be explored and the hearing 
time estimated to be necessary for 
that exploration. A copy of any report, 
article, survey or other written docu- 
ment relied upon shall be submitted 
unless it is already in the administra- 
tive record required by § 124.64. 

(c) Such requests shall also contain: 

(1) The name, mailing address, and 
telephone number of the person 
making such request. 

(2) A clear and concise factual state- 
ment of the nature and scope of the 
interest of the requester and (except 
in the case of a permit applicant) an 
explanation of how and to what 
extent that interest would be directly 
and adversely affected by the issu- 
ance, denial, or modification of the 
subject permit. 

(3) The names and addresses of all 
persons whom the requester repre- 
sents. 

(4) An express agreement and under- 
standing by the requester that, upon 
the request of the Presiding Officer on 
his/her own motion or on motion of 
any party, and without cost or expense 
to any other party, 

(i) The requestes, 

(ii) All persons represented by the 
requester, and 

(iii) All officers, directors, employ- 
ees, and consultants of the reauester 
and the persons represented by the re- 
quester, shall be made available for 
cross-examination. 


(5) Clear and concise statement of 
the legal issues, if any, proposed for 
referral to the Office of the General 
Counsel for decision under § 124.90. 

(6) Specific references to the con- 
tested permit terms and conditions, as 
well as suggested revised or alternative 
permit terms and conditions which, in 
the judgment of the requestor, would 
be required to implement the purposes 
and policies of the Act. 

(d) The Regional Administrator 
(upon notice to all known parties) may 
extend the time allowed for submit- 
ting hearing requests under this sec- 
tion for good cause. 


§ 124.75 Decision on request for a hearing. 


(a) Within 20 days following the ex- 
piration of the time allowed by 
§ 124.74 for submitting a request for 
an adjudicatory hearing, the Regional 
Administrator shall grant or deny the 
request and shall promptly assign the 
matter for hearing if he/she deter- 
mines that a submitted request: 

(1) Meets the requirements of this 
section, and 

(2) Sets forth material issues of fact 
relevant to the questions of whether a 
permit should be issued, denied or 
modified. 

(bo) If the Regional Administrator 
grants a request for an adjudicatory 
hearing in regard to a particular pro- 
posed permit, he/she shall treat any 
other request for a adjudicatory hear- 
ing in regard to that proposed permit 
as a request to be a party and shall 
grant any such request which meets 
the requirements of § 124.74. 

(c) For purposes of § 124.78, a formal 
evidentiary hearing shall begin on the 
date that notice of hearing is pub- 
lished under § 124.77. 


§ 124.76 Obligation to raise issues before a 
final permit is issued. 


(a) No factual evidence shall be sub- 
mitted for consideration by either the 
Regional Administrator or the presid- 
ing officer under this subpart that was 
not submitted to the administrative 
record required by § 124.64 as part of 
the issuance of and comment on a 
draft permit, unless good cause is 
shown for the failure to submit it. No 
legal, analytical, or policy arguments 
shall be raised for consideration by 
either the Regional Administrator or 
the presiding officer under this sub- 
part that were not submitted to the 
administrative record required by 
§ 124.64 as part of the issuance of and 
comment on a draft permit unless 
good cause is shown for the failure to 
submit them. In particular, no request 
for a variance or modification for any 
of the reasons set forth in § 124.16 
that was not raised and fully docu- 
mented for the administrative record 
under §124.64 shall be considered 
under this subpart. 
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(Comment: A finding of good cause under 
this section will, in many cases, depend 
upon the relative availability of the pretrial 
material or arguments at the time that the 
administrative record was being developed.) 


(b) The Regional Administrator in 
evaluating hearing requests under 
§ 124.75 and the presiding officer in all 
actions taken under this subpart shall 
be bound by this section, except that 
this section is not binding upon EPA 
parties in consideration of the Agen- 
cy’s obligation to provide a fair and 
full hearing. 


§ 124.77 Notice of hearing. 


(a) Public notice of grant of a formal 
evidentiary public hearing regarding a 
permit shall be given in the following 
manner: 

(1) By mailing a copy to the appli- 
cant, to Federal and State agencies 
with jurisdiction over fish, shelifish, 
and wildlife resources and to other ap- 
propriate governmental authorities, 
and to any person on the mailing list 
referred to in § 124.43; 

(2) By either of the following meth- 
ods: 

(i) By publication in a daily or 
weekly newspaper of general circula- 
tion within the area in which the ef- 
fluent source is located; or 

(ii) By posting a copy at the princi- 
pal office of the municipality in which 
the effluent source is located, or if 
such source is not located within a mu- 
nicipality, then at the principal office 
of the political subdivision with gener- 
al jurisdiction over the premises on 
which the source is located, and by 
posting a copy at the U.S. Post Office 
serving such premises. 

(b) All public notices issued under 
this section shall contain the following 
information: 

(1) Name and address of the regional 
office conducting the hearing; 

(2) Name and address of the appli- 
cant and the discharger (if different 
from the applicant); 

(3) Name and water quality stand- 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip- 
tion of the location of each existing or 
proposed discharge point on such 
waters; 

(4) Address and telephone number 
of the place where interested persons 
may obtain further information, in- 
cluding a copy of the fact sheet issued 
under § 124.62; 

(5) Reference to the date and 
manner of each public notice of the 
proposed issuance, denial or modifica- 
tion of the permit(s) and any public 
hearings thereon; 

(6) Name and address of the person 
requesting the evidentiary hearing 
and the name and address of each 
known party to such proceedings; 
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(7) Brief description of the nature 
and purpose of the hearing and the 
issues raised, together with a state- 
ment of the applicable rules and pro- 
cedures, and including the following 
declarations: 

(i) Any person who can establish 
that he/she will be directly and ad- 
versely affected by the issuance, modi- 
fication or denial of the subject 
permit(s) may, under § 124.79, file a re- 
quest to be admitted as a party to the 
hearing within 15 days of the date of 
publication of this notice; 

(ii) Any person requesting to be ad- 
mitted as a party may propose materi- 
al issues of fact or law not already 
raised by the original requestor or an- 
other party; 

(8) Names or organizational descrip- 
tion of the Agency employees desig- 
nated under § 124.78 as available to 
perform investigative or litigating 
functions; 

(9) The terms and conditions of the 
permit(s) at issue may be amended by 
the Regional Administrator before or 
after the evidentiary hearing and any 
person interested in those permits(s) 
must request to be a party in order to 
preserve any right to appeal or other- 
wise contest the final administrative 
determination. 


§ 124.78 Separation of functions; ex parte 
communications. 


(a) No later than the time notice of 
hearing is published under § 124.77, 
the Regional Administrator shall des- 
ignate the Agency employees who will 
be available to perform investigative 
or prosecuting functions for the 
Agency in that hearing. Additional 
employees may be so designated as 
necessary during the course of the 
proceedings. Appearance as a witness 
ordinarily does not automatically con- 
stitute the performance of investiga- 
tive or litigating functions. 

(b) Upon issuance of a notice of 
hearing under § 124.77, no person des- 
ignated under paragraph (a) of this 
section shall participate or advise in 
any decision arising out of that hear- 
ing except as witness or counsel in 
public proceedings. All employees of 
the Agency other than persons so des- 
ignated shall be available to advise the 
Regional Administrator or the Admin- 
istrator on any ‘of their functions re- 
lating to the hearing and any appeal. 

(c) Between the date that separation 
of functions applies under paragraph 
(b) of this section and the date of the 
Agency’s final decision on the matter, 
communication with respect to the 
matter involved in the hearing shall 
be restricted as follows: 

(1) No person designated under para- 
graph (a) of this section or not em- 
ployed by the Agency shall have any 
ex parte communication, orally or in 
writing, with the presiding officer, the 
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Regional Administrator, the Adminis- 
trator, or any person who may reason- 
ably be expected to advise the Region- 
al Administrator or Administrator 
with respect to the matter involved in 
the hearing. All such communications 
shall be public communications, as 
witness or counsel, in accordance with 
the applicable provisions of this Sub- 
part. 

(2) Any written communication con- 
trary to this section shall immediately 
be filed with the regional hearing 
clerk and any oral communication con- 
trary to this section shall immediately 
be recorded in a written memorandum 
and filed with the regional hearing 
clerk, as appropriate, as a part of the 
record of the proceeding. Any person, 
including any representative of any 
party to a hearing, who is involved in 
any such oral communication shall be 
made available for cross-examination 
with respect to the substance of that 
conversation. Rebuttal testimony per- 
tinent to any such written or oral com- 
munication shall be permitted. Any 
cross-examination and rebuttal testi- 
mony shall be transcribed and filed in 
the record of the hearing. 


§ 124.79 Additional parties and issues. 


(a) Any person may submit a request 
to be admitted as a party within 15 
days after the date of mailing, publica- 
tion, or posting of notice of an eviden- 
tiary hearing, whichever occurs last. 
The Regional Administrator shall 
grant such requests as meet the re- 
quirements of § 124.74, except that if 
such request does not set forth new 
factual or legal issues, then it must 
specifically set forth which of the 
issues the requester seeks to address at 
the hearving. 

(b) After the expiration of 15 days 
from the date of mailing, publication 
or posting of notice of an evidentiary 
hearing, whichever occurs last, any 
person may file a motion for leave to 
intervene as a party in the hearing. 
This motion must meet the require- 
ments of §124.74 and set forth the 
grounds for the proposed intervention: 
Provided, however, That no additional 
factual or legal issues may be proposed 
except for good cause. Any such 
motion must also contain a verified 
statement showing good cause for the 
failure to file a timely request to be 
admitted as a party, and shall be 
granted only upon an express finding 
on the record that: 

(1) Extraordinary circumstances jus- 
tify granting the motion; 

(2) The intervener has consented to 
be bound by: 

(i) Prior agreements and understand- 
ings by and between the existing par- 
ties, and : 

(ii) All orders previously entered in 
the proceedings; and 
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(3) Intervention will not cause undue 
delay or prejudice the rights of the ex- 
isting parties. 


§ 124.80 Filing and service. 


(a) An original and four (4) copies of 
all written submissions relating to an 
evidentiary hearing shall be filed with 
the Regional Hearing Clerk. 

(b) A copy of each such submission 
shall be served by the person making 
the submission upon the presiding of- 
ficer and each party of record. Service 
under this paragraph shall take place 
by mail or personal delivery. 

(c) Every submission shall be accom- 
panied by an acknowledgment of serv- 
ice by the person served or proof of 
service in the form of a statement of 
the date, place, time, and manner of 
service and the names of the persons 
served, certified by the person who 
made service. 

(d) The Regional Hearing Clerk 
shall maintain and furnish to any 
person upon request, a list containing 
the name, service address and tele- 
phone number of all parties and their 
attorneys or duly authorized represen- 
tatives. 


§ 124.81 Assignment 
Law Judge. 


No later than the date of mailing, 
publication or posting of notice of an 
evidentiary hearing, whichever occurs 
last, the Regional Administrator shall 
refer the proceeding to the Chief Ad- 
ministrative Law Judge who shall 
assign himself/herself or another ad- 
ministrative law judge to serve as pre- 
siding officer for the hearing. 


of Administrative 


§ 124.82 Consolidation and severance. 


(a) The Administrator, a Regional 
Administrator or the presiding officer, 
in his/her discretion, may consolidate 
in whole or in part two or more pro- 
ceedings to be held under this subpart, 
whenever it appears that a joint hear- 
ing on any or all of the matters in 
issue would expedite or simplify con- 
sideration of the issues and that no 
party would be prejudiced thereby. 
Consolidation shall not affect the 
right of any party to raise issues that 
might have been raised had there been 
no consolidation. 

(b) The presiding officer may sever, 
in whole or in part, consolidated mat- 
ters where he/she determines that 
consolidation will not be conducive to 
an expeditious, full and fair hearing. 


§ 124.83 Prehearing conferences. 


(a) The presiding officer, on his/her 
own initiative or at the request of any 
party, may direct the parties or their 
attorneys or duly authorized represen- 
tatives to appear at a specified time 
and place for one or more conferences 
before or during a hearing, or to 
submit written proposals or corre- 
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spond with him/her for the purpose of 
considering any of the matters set 
forth in paragraph (c) of this section. 

(b) Except as circumstances other- 
wise require, the presiding officer 
shall allow a reasonable period before 
the hearing begins for the orderly 
completion of all prehearing proce- 
dures and for the submission and dis- 
position of all prehearing motions. 
Where the circumstances so warrant, 
the presiding officer shall, not less 
than 60 days after publication of 
notice of the evidentiary hearing, call 
a prehearing conference, to inquire 
into the use of available procedures 
contemplated by the parties and the 
time required for their completion, to 
draw up a schedule for their comple- 
tion, and to set a tentative date for be- 
ginning the hearing. 

(c) In conferences held, or in sugges- 
tions submitted, under paragraph (a) 
of this section, the following matters 
may be considered: 

(1) Necessity or desirability of sim- 
plification, clarification, amplification 
or limitation of the issues, including 
but not limited to the identification 
and referral of issues of law to the 
Office of General Counsel for decision 
under § 124.91. 

(2) Admission of facts and of the 
genuineness of documents, and the 
possibility of stipulations with respect 
to facts. 

(3) Consideration of and ruling upon 
objections to the introduction into evi- 
dence at the hearing of any written 
testimony, documents, papers, exhib- 
its, or other submissions proposed by a 
party, except that the administrative 
record required by § 124.64 shall be re- 
ceived in evidence. Notwithstanding 
the foregoing, at any stage of the pro- 
ceedings before the end of the hearing 
any party may make, and the presid- 
ing officer shall consider and rule 
upon, motions to strike testimony or 
other evidence other than the admin- 
istrative record on the grounds of rel- 
evance, competency or materiality. 

(4) Identification of matters of 
which official notice may be taken. 

(5) Establishment of a _ schedule 
which includes definite or tentative 
times for as many of the following as 
are deemed necessary and proper by 
the presiding officer: 

(i) Submission of narrative state- 
ments of position on each factual issue 
in controversy. 

(ii) Submission of written testimony 
and documentary evidence (e.g., affi- 
davits, data, studies, reports and any 
other type of written material) in sup- 
port of such statements. 

(iii) Written requests to any party 
for the production of additional docu- 
mentation, data, and other informa- 
tion relevant and material to the facts 
in issue. 


(6) Grouping participants with sub- 
stantially like interests for purposes of 
eliminating duplicative or repetitive 
development of the evidence and 
making and arguing motions and ob- 
jections. 

(7) Such other matters as may expe- 
dite the hearing or aid in the disposi- 
tion of the matter. : 

(d) At a preheating conference or 
within some reasonable time set by 
the presiding officer, each party shall 
make available to all other parties the 
names of the expert and other wit- 
nesses it expects to call. At its discre- 
tion or at the request of the the pre- 
siding officer, a party may include a 
brief narrative summary of any wit- 
ness’ anticipated testimony. Copies of 
any written testimony, documents, 
papers, exhibits, or materials which a 
party expects to introduce into evi- 
dence, and the administrative record 
required by § 124.64, shall be marked 
for identification as ordered by the 
presiding officer. Witnesses, proposed 
written testimony and other evidence 
may be added or amended only upon a 
finding by the presiding officer that 
good cause existed for failure to intro- 
duce the additional or amended mate- 
rial within the time specified by the 
presiding officer. Agency employees 
and consultants shall be made availa- 
ble as witnesses by the Agency to the 
same extent that production of such 
witnesses is required of other parties 
under § 124.74(c)(4). (See also 
§ 124.85(b)(13)). 

(e) The presiding officer shall pre- 
pare a written prehearing order recit- 
ing the actions taken at the prehear- 
ing conference and setting forth the 
schedule for the hearing, unless a 
transcript has been taken and accu- 
rately reflects these matters. The 
order shall include a written state- 
ment of the areas of factual agree- 
ment and disagreement and of the 
methods and procedures to be used in 
developing the evidence and the re- 
spective duties of the parties in con- 
nection therewith. This order shall 
control the subsequent course of the 
hearing unless modified by the presid- 
ing officer for good cause shown. 


§ 124.84 Summary determination. 


(a) Any party to an evidentiary hear- 
ing may move with or without sup- 
porting affidavits and briefs for a sum- 
mary determination in his/her favor 
upon all or any part of the issues 
being adjudicated on the basis that 
there is no genuine or material issue 
of fact for determination. Any such 
motion shall be filed at least 30 days 
before the date set for the hearing. 

(b) Any other party may, within 30 
days after service of the motion, file 
and serve a response to it or a counter- 
motion for summary determination. 
When a motion for summary determi- 
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nation is made and supported, a party 
opposing the motion may not rest 
upon mere allegations or denials but 
must show, by affidavit or by other 
materials subject to consideration by 
the presiding officer, that there is a 
genuine and substantial issue of mate- 
rial fact for determination at the hear- 
ing. 

(c) Affidavits shall be made on per- 
sonal knowledge, shall set forth facts 
that would be admissible in evidence 
and shall show affirmatively that the 
affiant is competent to testify to the 
matters stated therein. 

(d) The presiding officer may, at 
his/her discretion, set the matter for 
oral argument and call for the submis- 
sion of proposed findings, conclusions, 
briefs or memoranda of law. The pre- 
siding officer shall rule on the motion 
not more than 30 days after the date 
of the motion is filed. 

(e) If all of the issues (or dispositive 
issues) are decided on a motion for 
summary determination, no hearing 
will be held. Instead, the presiding of- 
ficer shall thereupon prepare an ini- 
tial decision under §124.89. (The 
ruling on the motion may constitute 
the initial decision.) If only some of 
the issues (not including dispositive 
issues) are decided on a,motion for 
summary determination, or if the 
motion is denied, the presiding officer 
shall issue a memorandum opinion 
and order, interlocutory in character, 
and hearing will proceed on the re- 
maining issues. Appeals from interloc- 
utory rulings are governed by § 124.90. 


§ 124.85 Hearing procedure. 


(a) The participant who, by raising 
material issues of fact, contends (1) 
That particular terms, conditions or 
requirements in the permit are im- 
proper or invalid, and who desires 
either (i) the inclusion of new or dif- 
ferent terms, conditions or require- 
ments, or (ii) the deletion of such 
terms, conditions or requirements, or 
(2) that the denial of a permit is im- 
proper or invalid, shall have the 
burden of going forward to present an 
affirmative case upon the issues and 
has the ultimate burden of persuasion 
thereon. 

(b) The presiding officer shall have 
the authority and duty to conduct a 
fair and impartial hearing, to take 
action to avoid unnecessary delay in 
the disposition of the proceedings, and 
to maintain order. He/she shall have 
all powers necessary to these ends, in- 
cluding but not limited to the follow- 
ing: 


(1) To arrange and issue notice of . 


the date, time, and place of hearings 
and conferences and, upon proper 
notice, to change the date, time, and 
place of hearings and conferences pre- 
viously set. 
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(2) To establish the methods and 
procedures to be used in the develop- 
ment of evidentiary facts. 

(3) To prepare, after considering the 
views of the participants, written 
statements of areas of factual dis- 
agreement among the participants. 

(4) To hold conferences to settle, 
simplify, determine or strike any of 
the issues in a hearing, or to consider 
other matters that may facilitate the 
expeditious disposition of the hearing. 

(5) To administer oaths and affirma- 
tions. 

(6) To regulate the course of the 
hearing and govern the conduct of 
participants. 

(7) To examine witnesses. 

(8) To identify and refer isues of law 
to the Office of General Counsel for 
decision under § 124.91. 

(9) To rule on, admit, exclude, or 
limit evidence. 

(10) To establish the time for filing 
motions, testimony and other written 
evidence, briefs, findings, and other 
submissions. 

(11) To rule on motions and other 
precedural matters pending before 
him, including but not limited to mo- 
tions for summary determination in 
accordance with § 124.84. 

(12) To order that the hearing be 
conducted in stages in cases where the 
number of parties is large or the issues 
are numerous and complex. 

(13) To permit such cross-examina- 
tion as may be required for a full and 
true disclosure of the facts. No cross- 
examination shall be permitted on 
questions of law or policy, or regarding 


matters (such as the validity of efflu-’ 


ent limitations guidelines) that are not 
subject to challenge in an NPDES pro- 
ceeding. No agency witnesses shall be 
required to testify or be made availa- 
bie for cross-examination on such mat- 
ters. Cross-examination shall only be 
permitted to the extent the presiding 
officer determines that is is likely to 
result in clarifying or resolving a dis- 
puted issue of fact material to the de- 
cision, and that the issue cannot be 
more economically clarified in other 
ways. The party seeking cross-exami- 
nation has the burden of demonstrat- 
ing that this standard has been met. 

(14) To take any action not incon- 
sistent with the provisions of this sub- 
part for the maintenance of order at 
the hearing and for the expeditious, 
fair and impartial conduct of the pro- 
ceeding. 

(c) All direct and rebuttal evidence 
at an evidentiary hearing shall be sub- 
mitted in written form, whether the 
hearing concerns initial permit issu- 
ance or post initial permit proceedings, 
except to the extent that a party 
makes a motion to present such evi- 
dence orally and shows to the satisfac- 
tion of the presiding officer that the 
testimony concerns matters of particu- 
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lar fact to the extent that the oral 
presentation of direct testimony is jus- 
tified. Written testimony shall be pre- 
pared in narrative form. 


To the extent testimony is to be sub- 
mitted in writing the presiding officer 
shall set (1) A date convenient to the 
parties for the simultaneous filing of 
direct testimony and (2) a date, at 
least 21 days thereafter, for the simul- 
taneous filing of all written rebuttal 
testimony. 

(d) (1) The presiding officer shall 
admit all relevant, competent and ma- 
terial evidence, except evedence that is 
unduly repetitious. Evidence may be 
received at any hearing even though 
inadmissible under the strict rules of 
evidence applicable to judicial pro- 
ceedings. The weight to be given evi- 
dence shall be determined by its reli- 
ability and probative value. The ad- 
ministrative record required by 
§ 124.64 shall be received and admitted 
in evidence. 

(2) Whenever any evidence or testi- 
mony is excluded by the presiding offi- 
cer as inadmissible, all such evidence 
or testimony existing in written form 
shall remain a part of the record as an 
offer of proof. The party seeking the 
admission of oral testimony may make 
an offer of proof, which shall consist 
of a brief statement on the record de- 
scribing the testimony excluded. 

(3) Where two or more parties have 
substantially similar interest and posi- 
tions, the presiding offic2r may limit 
the number of attorneys or other 
party representatives who will be per- 
mitted to cross-examine and to make 
and argue motions and objections on 
behalf of such parties. Attorneys may, 
however, engage in cross-examination 
relevant to matters not adequately 
covered by previous cross-examination. 

(4) Rulings of the presiding officer 
on the admissibility of evidence or tes- 
timony, the propriety of cross-exami- 
nation, and other procedural matters 
shall appear in the record and shall 
control further proceedings, except if 
reversed as a result of an interlocutory 
appeal taken under § 124.90 

(5) Parties shall be presumed to have 
taken exception to an adverse ruling. 
No objection shall be deemed waived 
by further participation in the hear- 
ing. 

(6) No evidence shall be excluded on 
the grounds that it was generated, dis- 
covered or became available after the 
issuance of the subject permit. 


§ 124.86 Motions. 


(a) Any party may make a motion, 
including any request, to the presiding 
officer about any matter relating to 
the proceeding. All motions shall be 
filed with the Regional Hearing Clerk 
as provided in §124.80 except those 
made on the record during an oral 
hearing before the presiding officer. 
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(b) Within 10 days after service of 
any written motion, any party to the 
proceeding may file a response to the 
motion. The time for response may be 
shortened to 3 days or extended for an 
additional 10 days by the presiding of- 
ficer for good cause shown. 

(c) Notwithstanding 40 CFR 122.15, 
any party may file with the presiding 
officer a motion seeking to apply to 
the permit any regulatory or statutory 
requirement issued or made available 
after the issuance of the permit under 
§ 124.61(b). The presiding officer may 
grant the motion where appropriate to 
carry out the purposes of the Act, and 
where no party would be unduly pre- 
judiced thereby. 


§ 124.87 Record of hearings. 


(a) All orders issued by the presiding 
officer, transcripts of oral hearings or 
arguments, written statements of posi- 
tion, written direct and rebuttal testi- 
mony, and any other date, studies, re- 
ports, documentation, information and 
other written material of any kind 
submitted in the proceeding shall be a 
part of the record of the hearing, and 
shall be available to the public in the 
office of the Regional Hearing Clerk 
prompily upon receipt in that office. 

(b) Evidentiary hearings shall be 
either stenographically reported ver- 
batim or tape recorded, and thereupon 
transcribed. After the end of the hear- 
ing, the reporter shall within such 
time as the presiding officer may de- 
termine, file with the Regional Hear- 
ing Clerk (1) The original of the tran- 
script, and (2) The exhibits received or 
offered into evidence at the hearing. 

(c) The regional Hearing Clerk shall 
promptly notify each of the parties of 
the filing of the certified transcript of 
proceedings. Any party who would like 
a copy of the transcript of the hearing 
may order it from the Regional Hear- 
ing Clerk and pay the costs of supply- 
ing it. If the transcript of proceedings 
has been prepared by a private stenog- 
rapher or court reporter, the Regional 
Hearing Clerk may direct interested 
persons to make arrangements for 
copies by dealing directly with such re- 
porter. 


After the close of the taking of evi- 
dence, the presiding officer shall allow 
witnesses, parties, and their counsel 
time, not longer than 30 days except 
in unusual cases, in which to submit 
written proposed corrections of the 
transcript of any cral testimony taken 
at the hearing, pointing out errors 
that may have been made in transcrib- 
ing the testimony, as are required to 
make the transcript conform to the 
testimony. 


§ 124.88 Proposed findings of fact and 
conclusions; brief. 


Within 45 days after the certified 
transcript is filled, any party may file 
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with the Regional Hearing Clerk pro- 
posed findings of fact and conclusions 
and a brief in support thereof, each 
containing appropriate reference to 
the record. A copy of any such find- 
ings, conclusions and brief shall be 
contemporaneously served upon every 
other party and the presiding officer. 
The presiding officer, for good cause 
shown, may extend the time for filing 
the proposed findings and conclusions 
and/or the brief. 


§ 124.89 Decisions. 


(a)(1) In all cases except those de- 
scribed in paragraph (b) of this section 
the Presiding Officer shall, within 60 
days following the expiration of the 
filing period and any extensions grant- 
ed under § 124.88, review and evaluate 
the record before him/her the pro- 
posed findings and conclusions and 
any briefs filed by the parties. He/she 
shall then prepare and issue an initial 
decision in the matter. Copies of that 
decision shall be served upon ail par- 
ties (or their attorneys of record) and 
the Administrator. 

(2) This decision shall become the 
final decision of the Agency unless, 
with 30 days after receipt of notice of 
it a party files a petition for review by 
the Regional Administrator under 
§ 124.101, or unless the Regional Ad- 
ministrator on his/her own miotion de- 
termines to review the decision under 
§ 124.101. 

(b)(1) In cases where no decision of 
the General Counsel is contested and 
where no evidentiary hearing is con- 
ducted (i) Because the material facts 
are stipulated, (ii) Because the parties 
have mutually agreed that the permit 
be revised to contain certain terms, 
conditions or requirements, or (iii) Be- 
cause no material issues of fact exist 
or remain, no decision will be prepared 
by either the Regional Administrator 
or the presiding officer. The Regional 
Administrator shall make a determina- 
tion under § 124.61 consistent with any 
such stipulation or agreement, and 
he/she shall issue a revised permit in 
conformity therewith. 

(2) In cases where a decision of the 
General Counsel is contested, but 
where no evidentiary hearing is con- 
ducted for the reasons set forth in 
paragraph (b)(1) of this section, the 
presiding officer shall prepare and 
issue an initial decision, consistent 
with any stipulation or agreement ap- 
proved by the Deputy Assistant Ad- 
ministrator for Water Enforcement 
and relying upon the decision of the 
General Counsel, and copies of this de- 
cision shall be served upon all parties 
(or their attorneys of record) and the 
Administrator. This decision shall 
become the final decision of the 
Agency unless, within 21 days after 
such service of copies, a party files a 
petition for review by the Administra- 


tor of the General Counsel’s decision 
or any part thereof under § 124.102 or 
unless the Administrator on his/her 
own motion determines to review the 
decision under § 124.102. 


§ 124.90 Interlocutory Appeal. 


(a) Except as provided in this sec- 
tion, appeals to the Administrator may 
be taken only under § 124.102. Appeals 
from orders, rulings, or decisions of 
the General Counsel may be taken 
under this section only if the presiding 
officer, upon motion of a party, certi- 
fies those orders or rulings to the Ad- 
ministrator for appeal on the record or 
in writing. Requests to the presiding 
officer for certification must be filed 
in writing within 7 days of receipt of 
notice of the order, ruling, or decision 
and shall state briefly the grounds 
relied on. 

(b) The presiding officer may certify 
an order or ruling for appeal to the 
Administrator: 

(1) When the order or ruling in- 
volves an important question on which 
there is substantial ground for differ- 
ence of opinion. 

(2) Where either: 

(i) An immediate appeal of the order 
or ruling will materially advance the 
ultimate completion of the proceeding, 
or, 

(ii) A review after the final order is 
issued will be inadequate or ineffec- 
tive; and, 

(3) Where such an appeal is neces- 
sary to prevent exceptional delay, ex- 
pense or prejudice to any party. 

(c) If the Administrator decides that 
certification was improperly granted, 
he/she shall decline to hear the 
appeal; the Administrator shall rule 
on all interlocutory appeals within 30 
days of their submission; if he/she 
takes no action within that time, the 
appeal shall be considered dismissed. 
When the presiding officer declines to 
certify an order or ruling to the Ad- 
ministrator on interlocutory appeal, it 
may be reviewed by the Administrator 
only upon appeal from the decision of 
the presiding officer, except when the 
Administrator determines, upon 
motion of a party and in exceptional 
circumstances, that to delay review 
would not be in the public interest. 
Such motion shall be made within 3 
days after receipt of notification from 
the presiding officer that he/she has 
refused to certify an order or ruling 
for interlocutory appeal to the Admin- 
istrator. Ordinarily, the interlocutory 
appeal will be decided on the basis of 
the submissions made to the presiding 
officer. The Administrator may, how- 
ever, allow briefs and oral argument. 

(d) The presiding officer may stay 
the proceeding pending a decision by 
the Administrator upon an order or 


-ruling certified by the presiding offi- 


cer for an interlocutory appeal, or 
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upon the denial of such certification 
by the presiding officer. Only in ex- 
ceptional circumstances will proceed- 
ings be stayed. No stay shall be grant- 
ed for more than a 30-day period, 
except that the presiding officer may 
grant an additional stay not to exceed 
30 days upon good cause shown. 

(e) The failure to request an inter- 
locutory appeal shall not foreclose a 
party from taking exception to an 
order or ruling in an appeal under 
§ 124.101. 


§ 124.91 Decisions of general counsel on 
matters of law. 


(a) Issues of law, including questions 
about the interpretation of provisions 
of the Act, and the interpretation of 
regulations promulgated under the 
Act, shall be decided under this sub- 
section and shall not be considered at 
the evidentiary hearing. 

(b) .The Regional Administrator or 
the designee of the Regional Adminis- 
trator shall determine which issues, if 
any, submitted by the parties fall 
under paragraph (a) of this section; 
the Regional Administrator shall then 
refer those issues to the General 
Counsel for resolution and notify the 
parties of that referral. Within 30 days 
after the referral of legal issues, any 
party may file briefs with the General 
Counsel. All briefs shall contain, in 
the order indicated, the following: 

(1) A subject index of the issues pre- 
sented in the brief, with page refer- 
ences, and a table of statutes, cases, 
treatises and other material cited, also 
with page references; 

(2) A concise statement of each re- 
ferred issue; 

(3) A discussion of each issue, includ- 
ing arguments in favor of the refer- 
ring party’s position and citations to 
cases, statutes, legislative history and 
other appropriate references and au- 
thorities tending to support such posi- 
tion; and 

(4) A recommended decision for each 
referred issue. 

(c) Where no evidentiary hearing 
will be conducted because no material 
issues of fact exist, the Regional Ad- 
ministrator or the designee of the Re- 
gional Administrator may still refer 
issues of law to the General Counsel 
for decision under this section. After 
the granting of a request for hearing, 
even when all factual issues have been 
resolved, the presiding officer may 
still refer issues of law to the General 
Counsel. The Regional Administrator 
and the presiding officer need not 
refer any issue of law where a previ- 
ously issued General Counsel Decision 
would resolve the issue. 

(d) The General Counsel shall pro- 
vide the Regional Administrator, the 
presiding officer, where appropriate, 
and each party with a written decision 
on each referred issue of law within 60 
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days. A written opinion setting forth 
the reasons and basis for the decision 
shall also be provided. The decision of 
the General Counsel shall be final 
with respect to each referred issue of 
law as it relates to the particular 
permit in question and shall be relied 
upon by the presiding officer in ren- 
dering a decision under § 124.89. The 
General Counsel’s decision may not be 
directly appealed to the Administra- 
tor, but the Administrator may review 
such decision in the context of an 
appeal under §124.102 and he/she 
may reach different or additional con- 
clusions of law. A decision of the Gen- 
eral Counsel is “contested” if, within 
30 days following service upon the par- 
ties of that decision, any party files a 
notice of intent to appeal it. Copies of 
that notice shall be served upon all 
parties to the proceeding and the 
Office of General Counsel, Water 
Quality Division. 


Subpart I—Appeals 


§ 124.101 Appeal to the Regional Adminis- 
trator. 


(a)(1) Any party may appeal an ini- 
tial decision or any exception taken to 
it by filing a petition seeking review by 
the Regional Administrator. 

(2) The Regional Administrator 
may, on his/her own initative review 
an initial decision. Within 7 days after 
the Regional Administrator has decid- 
ed under this section to review an ini- 
tial decision notice of that. decision 
shall be served by mail upon all affect- 
ed parties and the presiding officer. 

(b) Within 30 days after receipt of 
notice of the initial decision any party 
may take exception to any matter set 
forth in the decision or to any adverse 
order or ruling to which he/she ob- 
jected during the hearing and may 
appeal such exceptions to the Region- 
al Administrator for decision by filing 
with the Regional Administrator 
notice of appeal and petition for 
review. Proof of service upon all par- 
ties shall accompany such filing. The 
petition shall include a statement of 
the supporting reasons for such excep- 
tions and, where appropriate, a show- 
ing that the initial decision contains: 

(1) A finding of fact or conclusion of 
law which is clearly erroneous, or 

(2) An exercise of discretion or 
policy which is important and which 
the Regional Administrator should, in 
his/her discretion, review. 

(c)(1) Within a reasonable time fol- 
lowing the filing of the petition for 
review, the Regional Administrator 
shall issue an order either granting or 
denying the petition for review. The 
Regional Administrator, in his/her 
discretion, may decline to review an 
initial decision or the denial of an evi- 
dentiary hearing, in which case that 
decision or denial becomes the final 
action of the Agency, unless appealed 


37125 


to the Administrator under § 124.102. 
When the Regional Administrator 
grants a petition for review or deter- 
mines on his/her own motion to 
review a decision, he/she may notify 
the parties that only certain issues 
shall be briefed. 

(2) A regional Administrator may de- 
cline to review a case either (i) on the 
grounds that there was no significant 
error in the decision or (ii) on the 
grounds that the issues presented for 
review are so significant that the 
appeal should be certified directly to 
the Administrator in the interest of ef- 
ficiency. The Regional Administrator’s 
notice declining to review a case shall 
state which issues in his/her opinion 
should be appealed directly to the Ad- 
ministrator. 

(d) After granting a petition for 
review or determining on his/her own 
motion to review a decision, the Re- 
gional Administrator may still summa- 
rily affirm without opinion an initial 
decision or the denial of an eviden- 
tiary hearing, and may decline to 
review an issue further on the grounds 
that the Administrator shall review it. 

(e) A petition to the Regional Ad- 
ministrator under paragraph (c) of 
this section for review of any initial 
decision is a prerequisite to any appeal 
to the Administrator under § 124.102. 

(f) Unless a party timely files a peti- 
tion for review, or. unless the Regional 
Administrator on his/her own initia- 
tive orders review, the initial decision 
becomes the final decision of the 
Agency. If a petition for review is 
granted, or the Regional Administra- 
tor takes action to review on his/her 
own initiative under paragraph (a)(2) 
of this section, the initial decision or 
the denial of an evidentiary hearing 
shall not become the final action of 
the Agency. 

(g) The petitioner may file a brief in 
support of the petition within 21 days 
after the Regional Administrator has 
allowed review by granting a petition 
for review. Proof of service upon all 
parties shall accompany this filing. 
Any other party may file a responsive 
brief, together with proof of service, 
within 21 days of service of a brief in 
support of the petition. The petitioner 
may file a reply brief as provided in 
paragraph (j) of this section. If the 
Regional Administrator determines, 
on his/her own motion, to review an 
initial decision he/she shall notify the 
parties of the briefing schedule. 

(h)(1) Review by the Regional Ad- 
ministrator of an initial or tentative 
decision shall be limited to issues spec- 
ified under paragraph (d) of this sec- 
tion, except that following notice to 
all parties, the Regional Administra- 
tor, in his/her discreation, may raise 
and decide other matters which he/ 
she considered material on the basis of 
the record. 
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(2) Upon review, the Regional Ad- 
ministrator may affirm, modify, set 
aside or remand for further proceed- 
ings, in whole or in part, an initial de- 
cision, and he/she may make any find- 
ings or conclusions which in his/her 
judgment are proper and supported by 
the record. Where an initial decision is 
affirmed by the Regional Administra- 
tor, for whatever reason, that decision 
shall be considered affirmed for the 
reasons indicated in the initial deci- 
sion, except to the extent that other 
reasons inconsistent with the initial 
decision are stated by the Regional 
Administrator. 

(i)() Briefs shall be confined to the 
particular matters remaining at issue. 
Each exception which is briefed shall 
be supported by citiation to such stat- 
utes, rules, decisions, and other au- 
thorities and by page reference to 
such portions of the record as may be 
relevant. Reply briefs shall be con- 
fined to matters in original briefs of 
other parties. The length and filing 
schedule for reply briefs shall be de- 
termined by the Regional Administra- 
tor. 

(2) All briefs filed with the Regional 
Administrator shall include an index 
and a summary of points and authori- 
ties. Each brief shall be dated, and no 
brief shall exceed 45 pages in length 
except with leave of the Regional Ad- 
ministrator. All briefs must contain 
the signature and address of the party 
filing it or his/her attorney. 

(j) The Regional Administrator shall 
decide the matters under review on 
the basis of the hearing record. Oral 
argument before the Regional Admin- 
istrator will be available only if the 
Regional Administrator, in his/her 
discretion, requests it. 

(k) All papers that must be filed 
with the Regional Administrator must 
be served either by delivery in person 
or by certified or registered mail, and 
must be maiied or delivered to the 
Agency within the time limit for such 
filing. All papers required to be served 
on any party shali be either delivered 
in person or mailed to that party, cer- 
tified or registered mail, at the address 
for that party as it appears on the 
record, within the time limit for such 
service. 

(1) Two (2) copies of all material 
filed under this section shall be filed 
at the same time with the regional 
hearing clerk, and a certificate evi- 
dencing that filing shall accompany all 
papers filed with the Regional Admin- 
istrator. 

(m) The Regional Administrator for 
good cause shown may upon motion 
extend the times prescribed herein for 
doing any act or may permit an act to 
be done after the expiration of such 
time, but the Regional Administrator 
may not extend the time for filing a 
notice of appeal and petition for 
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review under paragraph (c) of the sec- 
tion. 


§ 124.102 Appeal te the Administrator. 


(a) Any person whose request for an 
evidentiary hearing has been denied 
may file a petition seeking review of 
that denial by the Administrator. Any 
party (including EPA trial staff) may 
appeal any final decision by a Region- 
al Administrator on review of an ini- 
tial decision by filing a petition seek- 
ing review by the Administrator. 

(b) The Administrator may, on his/ 
her own initiative, review the denial of 
an evidentiary hearing or any final de- 
cision by a Regional Administrator on 
review of an initial decision. Within 
seven (7) days after the Administrator 
has decided under this section to 
review a final decision or the denial of 
an evidentiary hearing, notice of that 
decision shall be served by mail upon 
all affected parties and the Regional 
Administrator. 

(c) Within 30 days after receipt of 
notice of the final decision of the Re- 
gional Administrator on review of an 
initial decision, or the denial of the re- 
quest for evidentiary hearing, any 
party or requestor, as the case may be, 
may take exception to any matter set 
forth in the decision or to any adverse 
order or ruling to which he objected 
during the hearing and may appeal 
such exceptions to the Administrator 
for decision by filing with the Admin- 
istrator notice of appeal and petition 
for review. Proof of service upon all 
parties shall accompany such filing. 
the petition shall include a statement 
of the supporting reasons for such ex- 
ceptions and, where appropriate, a 
showing that the initial decision con- 
tains: 

(i) A finding of fact or conclusion of 
law which is clearly erroneous, or 

dii) An exercise of discretion or 
policy which is important and which 
the Administrator should, in his dis- 
cretion, review. 


Policy or legal conclusions made in the 
course of denying a request for an evi- 
dentiary hearing may be reviewed and 
changed by the Administrator in an 
appeal under this section. 

(d) Within a reasonable time follow- 
ing the filing of the petition for 
review, the Administrator shall issue 
an order either granting or denying 
the petition for review. The Adminis- 
trator, in his/her discretion, may de- 
cline to review a final decision of the 
Regional Administrator or the denial 
of an evidentiary hearing, in which 
case that final decision or denial be- 
comes the final action of the Agency. 
When the Administrator grants a peti- 
tion for review or determines on his/ 
her own motion to review a decision, 
he/she may notify the parties that 
only certain issues shall be briefed. 


(e) After granting a petition for 
review or determining on his/her own 
motion to review a decision, the Ad- 
ministrator may still summarily affirm 
without opinion an initial decision, 
any decision by the Regional Adminis- 
trator on it, or the denial of an eviden- 
tiary hearing. 

(f) A petition to the Administrator 
under paragraph (c) of this section for 
review of any initial decision, any Re- 
gional Administrator decision, or the 
denial of an evidentiary hearing is, 
under 5 U.S.C. 704, a prerequisite to 
the seeking of judicial review of the 
final decision of the Agency. 

(g) Unless a party timely files a peti- 
tion for review, or unless the Adminis- 
trator on his/her own initiative orders 
review, the decision of the Regional 
Administrator or the denial of an evi- 
dentiary hearing becomes the final de- 
cision of the Agency. If a petition for 
review is granted, or the Administra- 
tor takes action to review on his/her 
own initiative under paragraph (b) of 
this section, the decision of the Re- 
gional Administrator or the denial of 
an evidentiary hearing shall not 
become the final action of the Agency. 

(h) The petitioner may file a brief in 
support of the petition within 21 days 
after the Administrator has‘ allowed 
review by granting a petition for 
review. Proof of service upon all par- 
ties shall accompany this filing. Any 
other party may file a _ responsive 
brief, together with proof of service, 
within 21 days of service of a brief in 
support of the petition. The petitioner 
may file a reply brief as provided in 
paragraph (j) of this section. If the 
Administrator determines, on his/her 
own motion, to review a Regional Ad- 
ministrator’s decision or the denial of 
an evidentiary hearing, he/she shall 
notify the parties of the briefing 
schedule. 

(i) Review by the Administrator of a 
Regional Administrator decision or 
the denial of an evidentiary hearing 
shall be limited to issues specified 
under paragraph (d) of this section, 
except that following notice to all par- 
ties, the Administrator in his/her own 
discretion may raise and decide other 
matters which he/she considers mate- 
rial on the basis of the record. 


§ 124.103 Applicability of subpart H. 


(a) All the provisions of this subpart 
other than § 124.76 and the provisions 
of §124.83(c)(3) and 124.85(d)(1)° for 
automatic receipt of the administra- 
tive record into evidence shall apply to 
all hearings which may begin after the 
effective date of these regulations: 
Provided, That the presiding officer at 
any such hearing may vary or suspend 
any of the terms of these regulations 
during a 6-month transitional period 
after their effective date to avoid in- 
convenience or injustice. 
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(b) Section 124.76 and the provisions 
of §124.83(c)(3) and 124.85(d)(1) for 
automatic receipt of the administra- 
tive record into evidence shall apply to 
all hearings regarding a permit which 
was based on an administrative record 
under § 124.64. 


Subpart J—Nonodversary Initial Licensing 
Procedures 


§ 124.111 Applicability. 


(a) This subpart shall apply instead 
of subparts F through H to any issu- 
ance of a permit which constitutes 
“initial licensing” under the Adminis- 
trative Procedure Act and where the 
Enforcement Division Director states 
in the draft permit that this subpart 
will be followed. 

(b) “Initial licensing’? includes both 
the first grant of an NPDES permit to 
a discharger that has not previously 
held a permit and the first decision on 
any variance applied for by a discharg- 
er. 


§ 124.112 Public notice regarding draft 
permits and permit conditions. 


(a) Notice of the proposed issuance, 
denial, or modification of a permit 
under this subpart shall be given by 
the Enforcement. Division Director as 
follows: 

(1) By mailing a copy to the appli- 
cant, and to Federal and State agen- 
cies with jurisdiction over fish, shell- 
fish, and wildlife resources and to 
other appropriate governmental au- 
thorities, and to any person who has 
filed a written request with the En- 
forcement Division Director to receive 
copies of notices relating to permits 
proposed to be issued, denied, or modi- 
fied for particular facilities or for ef- 
fluent sources located within a certain 
state or geographical area: Provided, 
That person has renewed that request 
in writing no more than 6 months ear- 
lier; and 

(2) By either of the following meth- 
ods: 

(i) By publication at least once in a 
daily or weekly newspaper of general 
circulation within the area in which 
the effluent source is located; or 

(ii) By posting a copy at the princi- 
pal office of the municipality in which 
the effluent source is located, or if the 
source is not located within a munici- 
pality, then at the principal office of 
the political subdivision with general 
jurisdiction over the premises on 
which the source is located, and by 
posting a copy at the U.S. post office 
serving those premises. 

(b) Any public notice issued under 
paragraph (a) of this section shall con- 
tain the following information: 

(1) Name and address of the regional 
office processing the application; 
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(2) Name and address of the appli- 
cant and the discharger (if different 
from the applicant); 

(3) Name and water quality stand- 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip- 
tion of the location of each existing or 
proposed discharge point on those 
waters; 

(4) Address and telephone number 
of the place where interested persons 
may obtain further information, in- 
cluding copies of the draft permit and 
the factsheet; 

(5) The location of the administra- 
tive record required by §124.44 and 
the times at which it will be open for 
public inspection; 

(6) Brief description of the appli- 
cant’s activities or operation that 
result in the discharge described in 
the application, and a _ statement 
whether the application pertains to 
new or existing dischargers (e.g., new 
municipal waste treatment plant, ex- 
isting steel manufacturing, or new 
drainage from existing mining activi- 
ties, etc.); 

(7) Statement of the terms of the 
draft permit; 

(8) In cases where the draft permit 
involves a proposed variance from or 
modification of effluent limitations or 
extenstion of statutory deadlines, a de- 
scription of the draft permit condi- 
tions; 

(9) A statement that written com- 
ments on the draft permit submitted 
to EPA within sixty (60) days of the 
date of the notice will be considered 
by EPA in making a final decision on 
the application; 

‘(10) A statement that the permit will 
be processed under the nonadversary 
initial licensing procedures of this sub- 
part, together with a brief description 
of those procedures. This description 
shall state explicitly the manner and 
timing for any person to request a 
hearing on the permit. If EPA has de- 
cided on its own motion to hold a 
hearing, the notice shall so state, and 
shall also contain the information re- 
quired by § 124.115; 

(11) Such aditional statements, rep- 
resentations, or information as the En- 
forcement Division Director considers 
necessary or proper. 

(c) In addition to the information re- 
quired by paragraph (b) of this sec- 
tion, the public notice of the proposed 
issuance, denial or modification of a 
permit under a 316(a) application has 
been filed under § 124.15 shall include: 

(1) A statement that the thermal 
component of the discharge is subject 
to effluent limitations under section 
301 or 306 of the Act and a brief de- 
scription including a quantitative 
statement of the thermal effluent 
limitations proposed under section 301 
or 306; and 
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(2) A statement that a 316(a) appli- 
cation has been filed and that alterna- 
tive (and less stringent) effluent limi- 
tations may be imposed on the ther- 
mal component of the discharge under 
section 316(a), a brief description in- 
cluding a quantitative statement of 
the alternative effluent limitations, if 
any, included in the application, and 
the extent to which the Enforcement 
Division Director has proposed to 
grant the request. 

(d) Public notice issued under this 
section may describe more than one 
permit and more than one discharge. 

(e) In addition to giving public 
notice as required by the previous 
paragraphs of this section, the En- 
forcement Division Director shall 
transmit to the permit applicant and 
to appropriate officials of Federal and 
State fish, shellfish, and wildlife re- 
source agencies copies of draft permits 
and their accompanying support docu- 
ments in accordance with subpart C. 
The Enforcement Division Director 
shall upon request add the name of 
any person or group to a mailing list 
to receive copies of these documents. 
In appropriate cases, such persons 
may be required to pay reasonable du- 
plicating expenses for such material. 


§ 124.113 Request for hearing; request to 
participate in hearing. 


(a) Within 30 days of the date of 
publication or receipt of the notice re- 
quired by § 124.112, any person may 
request the Regional Administrator to 
hold an evidentiary hearing on the 
draft permit by submitting a written 
request containing the following: 

(1) Identification of the person re- 
questing the hearing and his interest 
in the proceeding; 

(2) A statement of any objections to 
the draft permit; and 

(3) A statement of the issues which 
such person proposes to raise for con- 
sideration at such hearing. 

(b) Whenever (1) a written request 
satisfying the requirements of para- 
graph (a) of this section has been re- 
ceived and presents genuine issues, or 
(2) the Regional Administrator deter- 
mines in his/her discretion that an 
evidentiary hearing under this subpart 
is necessary or appropriate, the Re- 
gional Administrator shall give written 
notice of the determination to each 
person requesting such hearing and 
the applicant, and shall provide public 
notice of the determination in accord- 
ance with § 124.115. If the regional Ad- 
ministrator determines that a request 
filed under paragraph (a) of this sec- 
tion does not comply with the require- 
ments of paragraph (a) of this section 
or does not present genuine issues, he/ 
she shall give written notice of his/her 
determination to the person request- 
ing the hearing. 
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(c) The Regional Administrator may 
also decide before a draft permit is 
issued that a hearing should be held 
under this part. In such cases the 
notice of issuance of the draft permit 
under § 124.112 shall so state. 


§ 124.114 Effect of denial of or absence of 
request for hearing. 


If no request for a hearing is made 
under § 124.113, or if all such requests 
are denied under that section, the 
draft permit shall be treated procedur- 
ally as if it were a recommended deci- 
sion issued under § 124.124, except 
that for purposes of §124.125 and 
§ 124.126 the term “hearing partici- 
pant” or “person who participated in 
the hearing’ shall be construed to 
mean the applicant and any person 
who submitted comments’ under 
§ 124.112(b)(9). 


§ 124.115 Notice of hearing. 


(a) Upon granting a request for an 
evidentiary hearing under § 124.113 
the Regional Administrator shall 
promptly publish a notice of hearing. 

(b) The notice of hearing shall be 
published as specified in § 124.112(a) 
and shall contain: 

(1) The information required by 
paragraphs (b)(1) through (b)(5) of 
§ 124.112; 

(2) Reference to the date and 
manner of public notice of the pro- 
posed issuance, denial or modification 
of the permit; 

(3) Name and address of the person 
requesting the evidentiary hearing, or 
that the hearing is being held by order 
of the Regional Administrator, and 
the name and address of each known 
party to the hearing; 

(4) A statement that the hearing will 
be held under the nonadversary initial 
licensing procedures of this subpart, 
together with a brief description of 
those procedures. The members or po- 
tential members of the hearing panel 
under § 124.119, and any staffers sup- 
porting that panel, shall be listed by 
name; 

(5) A statement of the time and 
place of the hearing; 

(6) The due date for filing a written 
request to participate in the hearing 
under § 124.116; - 

(7) The due date for filing main com- 
ments under § 124.117; and 

(8) The name, address, and office 
telephone number of the regional 
hearing clerk. 


§ 124.116 Request to participate in hear- 
ing. 

Each person desiring to participate 
in any hearing notice under this sec- 
tion, including any person requesting 
such a hearing, shall file a written re- 
quest to participate with the record 
and hearing clerk by the deadline set 
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forth in the notice of hearing. The re- 
quest shall include: 

(a) A brief statement of the interest 
of the person in the proceeding; 

(b) A brief outline of the points to be 
addressed; 

(c) An estimate of the time required; 
and 

(d) If the request is submitted by an 
organization, a nonbinding list of the 
persons to take part in the presenta- 
tion. As soon as practicable, but in no 
event later than 2 weeks before the 
scheduled date of the hearing, the re- 
gional hearing clerk shall make a 
hearing schedule available to the 
public and shall mail it to each person 
who requested to participate in the 
hearing. 


§ 124.117 Submission of written comments 
on draft permit. 


(a) Each person who has filed a re- 
quest to participate in the hearing 
shall file with the regional hearing 
clerk no later than 30 days before the 
scheduled start of the hearing (or 
such other date as may be set forth in 
the notice of hearing) all comments 
which such person has on the draft 
permit, based on information in the 
administrative record and any other 
information which is or reasonably 
could have been available to that 
person at the time. 

(b) Not later than 2 weeks after 
copies of the verbatim transcript of 
the full hearing (including any cross- 
examination) has been made available 
(or such other later date as may be set 
forth in the notice of hearing), each 
person who has filed a request to par- 
ticipate in the hearing shall file with 
the regional hearing clerk all com- 
ments he/she may have on: 

(1) Written comments submitted by 
other participants under paragraph 
(a) of this section; 

(2) Written comments submitted 
under § 124.112(b)(9); 

(3) Material in the hearing record; 
and 

(4) Material which was not and 
could not reasonably have been availa- 
ble prior to the deadline for submis- 
sion of main comments under para- 
graph (a) of this section. 

(c) All comments shall include any 
affidavits, studies, tests, or other ma- 
terials relied upon for making any fac- 
tual statements in the comments. 

(d) (1) Written comments filed 
under this section shall constitute the 
bulk of the evidence submitted at the 
hearing. Oral statements at the hear- 
ing should be brief, and restricted 
either to points that could not have 
been made in written comments, or to 
emphasizing points which are made in 
the comments, but which the partici- 
pant believes can be more forcefully 
urged in the hearing context. 


(2) Notwithstanding the foregoing, 
within 2 weeks prior to the deadline 
specified by paragraph (a) of this sec- 
tion for the filing of main comments, 
any person who has filed a request to 
participate in the hearing may file a 
request with the Presiding Officer to 
submit all or part of his/her main 
comments orally at the hearing in lieu 
of submitting written comments, the 
Presiding Officer shall, within 1 week, 
grant such request if he/she finds that 
such person will be prejudiced if he/ 
she is required to submit such com- 
ments in written form. 


§ 124.118 Presiding Officer. 


(a) (1) Upon the granting of a re- 
quest for hearing under § 124.113, the 
Regional Administrator shall, as soon 
as practicable, request that the Chief 
Administrative Law Judge assign an 
Administrative Law Judge as Presiding 
Officer. The Chief Administrative Law 
Judge shall thereupon make such as- 
signment. 

(2) If all parties to the hearing waive 
their statutory right to have an Ad- 
ministrative Law Judge preside at the 
hearing, the Regional Administrator 
shall name a lawyer permanently or 
temporarily employed by the Agency 
to serve as Presiding Officer. 

(b) It shall be the duty of the Presid- 
ing Officer to conduct a fair and im- 
partial hearing, assure that the facts 
are fully elicited, and avoid delay. 
With respect to those cases assigned to 
him/her, between the time he/she is 
assigned and the time the hearing 
closes, the Presiding Officer shall have 
authority to: 

(1) Chair and conduct administrative 
hearings held under this Subpart; 

(2) Administer oaths and affirma- 
tions; 

(3) Receive relevant evidence, pro- 
vided that all comments, under 
§ 124.117, the record of the panel hear- 
ing under § 124.119, and the adminis- 
trative record, as defined in § 124.44 
shall be received in evidence; 

(4) Consider and rule upon motions, 
dispose of procedural requests, and 
issue all necessary orders; 

(5) Hold conferences for the settle- 
ment or simplification of the issues or 
the expediting of the proceedings; and 

(6) Do all other acts and take all 
measures necessary for the mainte- 
nance of order and for the efficient, 
fair, and impartial conduct of proceed- 
ings under this subpart. 


§ 124.119 Panel hearing. 


(a) A Presiding Officer shall preside 
at each hearing held under this sub- 
part. An EPA panel shall also take 
part in the hearing. In general, the 
membership of the panel shall consist 
of EPA employees having special ex- 
pertise in areas related to the issues to 
be addressed at the hearing. For this 
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reason, the membership of the panel 
may change as different issues are pre- 
sented for discussion. The Regional 
Administrator may also designate 
agency employees who will not or may 
not serve on the hearing panel to pro- 
vide staff support to the panel as 
needed. 

(b) Either before the hearing begins 
or during the hearing, the Presiding 
Officer, after consultation with the 
panel, may request that a person not 
then scheduled to participate in the 
hearing (including an EPA employee 
or a person identified by any sched- 
uled hearing participant as having 
knowlege concerning the issues raised 
for discussion at the hearing) make a 
presentation or be available for cross- 
examination at the hearing. 

(c) The panel members may question 
any person participating in the hear- 
ing. Cross-examination by persons 
other than panel members shall not be 
permitted at this stage of the proceed- 
ing except where the Presiding Officer 
determines, after consultation with 
the panel, that circumstances compel 
such cross-examination. However, per- 
sons in the hearing audience, includ- 
ing other hearing participants, may 
submit written questions to the Presid- 
ing Officer for the Presiding Officer to 
ask the participants, and the Presiding 
Officer may, after consultation with 
the panel, and at his/her sole discre- 
tion, ask these questions. 

(d) Participants in the hearing shall 
submit for the hearing record such ad- 
ditional material as the hearing panel 
may request within 10 days following 
the close of the hearing, or such other 
period of time as is ordered by the pre- 
siding officer. Participants may also 
submit additional information for the 
hearing record on their own accord 
within 10 days after the close of the 
hearing. 

(e) The hearing shall be either 
stenographically reported verbatim or 
tape recorded, and thereupon tran- 
scribed. 


§ 124.120 Opportunity for cross-examina- 
tion. 


(a) After the close of the panel hear- 
ing under § 124.119, any participant in 
that hearing may submit a written re- 
quest for cross-examination on any 
disputed issue of material fact. The re- 
quest shall be received by EPA within 
1 week after a full transcript of the 
panel hearing becomes available and 
shall specify: 

(1) The disputed issue‘s) of material 
fact regarding which cross-examina- 
tion is requested. This shall include an 
explanation of why the questions at 
issue are factual, rather than of an 
analytical or policy nature, the extent 
to which they are in dispute in the 
light of the record made thus far, and 
the extent to which and why they can 
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reasonably be considered material to 
the decision on the application for 
modification; and 

(2) The person(s) a participant de- 
sires to cross-examine, and an estimate 
of the time necessary. This shall in- 
clude a statement as to why the cross- 
examination requested can be expect- 
ed to result in resolving the issue of 
material fact involved. 

(b) As expeditiously as practicable 
after receipt of all requests for cross- 
examination under paragraph (a) of 
this section, the presiding officer, 
after consultation with the hearing 
panel, shall issue an order either 
granting or denying each such request, 
which shall be disseminated to all per- 
sons requesting cross-examination and 
all persons to be cross-examined. If 
any request for cross-examination is 
granted, the order shall specify: 

(1) The issues on which cross-exami- 
nation action is granted; 

(2) The persons to be cross-examined 
on each issue; 

(3) The persons allowed to conduct 
cross-examination; 

(4) Time limits for the examination 
of witnesses by each cross-examiner; 
and 

(5) The date, time, and place of the 
supplementary hearing at which cross- 
examination shall take place. 


In issuing this ruling, the presiding of- 
ficer may determine that one or more 
participants have the same or similar 
interests and that to prevent unduly 
repetitious cross-examination, they 
should be required to choose a single 
representative for purposes of cross- 
examination. In such a case, the order 
shall simply assign time for cross-ex- 
amination by that single representa- 
tive without identifying the represent- 
ative further. 

(c) The presiding officer and at least 
one member of the original hearing 
panel shall preside at the supplemen- 
tary hearing. During the course of the 
hearing, the presiding officer shall 
have authority to modify any order 
issued under paragraph (b) of this sec- 
tion. A verbatim transcript shall be 
made of this hearing. 

(d)(1) No later than the time set for 
requesting cross-examination, a hear- 
ing participant may request that alter- 
native methods of clarifying the 
record (such as the submittal of addi- 
tional written information) be used in 
lieu of or in addition to cross-examina- 
tion. The presiding officer shall issue 
an order granting or denying such re- 
quest at the time he issues (or would 
have issued) an order under paragraph 
(b) of this section. If the request is 
granted, the order shall specify the al- 
ternative provided and any other rele- 
vant information (e.g., the due date 
for submittal written information). 

(2) In passing on any request for 
cross-examination submitted under 
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paragraph (a) of this section, the pre- 
siding officer may, as a precondition to 
ruling on the merits of such request, 
require alternative means of clarifying 
the record to be used whether or not a 
request to do so has been made under 
the immediately preceding paragraph. 
The person requesting cross-examina- 
tion shall have 1 week to comment on 
the results of utilizing such alternative 
means, following which the presiding 
officer, as soon as practicable, shall 
issue an order granting or denying 
such person’s request for cross-exami- 
nation. 


§ 124.121 Ex parte contacts. 


(a) (1) At no time after issuance of 
the notice of hearing shall the Region- 
al Administrator, presiding officer, 
any panel member, or any other EPA 
employee who is or may reasonably be 
expected to be involved in making a 
decision on the draft permit issued 
under this part discuss ex parte the 
merits of the proceeding with the ap- 
plicant or any other person outside 
the Agency who has filed written com- 
ments on the application or draft 
permit, requested a hearing, requested 
to participate in a hearing or partici- 
pated in a hearing on such application, 
or with any representative of any of 
the above or with any other interested 
person outside the Agency. 

(2) Notwithstanding the foregoing, 
the Regional Administrator, presiding 
officer, any panel member, or any 
other EPA employee who is or may 
reasonably be expected to be involved 
in the decisional process may discuss 
the merits of the proceedings with any 
person identified in paragraph (a)(1) 
of this section if all participants in the 
proceedings, or their representatives, 
have been given reasonable notice and 
opportunity to be present and to par- 
ticipate. 

(b) Any memorandum or other com- 
munication addressed to the Regional 
Administrator, presiding officer, any 
panel member, or any other EPA em- 
ployee who is or may reasonably be 
expected to be involved in making a 
decision on the application for modifi- 
cation, during the pendency of the 
proceeding, and relating to the merits 
thereof, by or on behalf of the appli- 
cant or any hearing participant, shall 
be regarded as argument made in the 
proceeding and shall be served on the 
applicant and all other hearing par- 
ticipants. 

(c) (1) If the Regional Administra- 
tor, presiding officer, any panel 
member, or any other EPA employee 
who is or may reasonably be expected 
to be involved in making a decision on 
the application for modification re- 
ceives, or makes or knowingly causes 
to be made, an oral or written ex parte 
communication, he/she shall place in 
the record: 
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(i) The written communication, if 
any; 

(ii) A memorandum stating the sub- 
stance of any oral communication; and 

(iii) All written responses and memo- 
randa stating the substance of all oral 
responses to the materials listed 
above. 

(2) Upon receipt of a communication 
from an applicant, hearing partici- 
pant, or other interested person out- 
side the Agency in violation of para- 
graphs (a) and (b) of this section, the 
Administrator, or presiding officer 
may, to the extent consistent with the 
interests of justice and the policy of 
the Act, require such person to show 
cause why his/her application, claim 
or interest in the proceeding should 
not be dismissed, denied, disregarded, 
or otherwise adversely affected on ac- 
count of such violation. 


§ 124.122 Record for final permit. 


(a) The record on which the final 
permit shall be based in any proceed- 
ing under this subpart shall consist of: 

(1) The administrative record com- 
piled under § 124.44; 

(2) All notices issued under § 124.112; 

(3) All requests for hearings, and rul- 
ings on those requests received or 
issued under § 124.113; 

(4) Any notice of hearing issued 
under § 124.115; 

(5) Any request to participate in the 
hearing received under § 124.116; 

(6) All main comments, reply com- 
ments, and any accompanying infor- 
mation submitted under § 124.117, and 
any comments filed under 
§ 124.112(b)(9); 

(7) The full transcript and other ma- 
terial received into the record of the 
panel hearing under § 124.119; 

(8) Any requests for or rulings on 
cross-examination filed or issued 
§ 124.120; 

(9) Any orders for and the results of 
any alternatives to cross-examination 
under § 124.120; 

(10) The full transcript of any cross- 
examination held; and 

(11) Any material submitted under 
§ 124.21 relating to ex parte contacts. 


§ 124.123 Filing of brief, proposed findings 
of fact and conclusions of law and pro- 
posed modified permit. 


Unless otherwise ordered by the pre- 
siding officer, each hearing partici- 
pant may, within 20 days after the 
deadline for filing reply comments, file 
with the hearing and record clerk and 
serve upon all other hearing partici- 
pants proposed findings of fact; con- 
clusions regarding material issues of 
law, fact, or discretion; a proposed 
modified NPDES permit (if such 
person is urging that the draft permit 
should be modified); and a brief in 
support thereof; together with refer- 
ences to relevant pages of transcript 
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and to relevant exhibits. Within 10 
days thereafter each participant may 
file a reply brief concerning matters 
contained in opposing briefs and con- 
taining alternative findings of fact; 
conclusions regarding material issues 
of law, fact, or discretion; and a pro- 
posed modified permit. Oral argument 
may be held at the discretion of the 
presiding officer on motion of any 
hearing participant or sua sponte. 


§ 124.124 Recommended decision. 


(a) The Regional Administrator 
shall, as soon as practicable after the 
conclusion of the hearing, evaluate 
the record of the hearing and prepare 
and file a recommended decision with 
the Regional Hearing Clerk. The Re- 
gional Administrator may consult with 
and receive assistance from any 
member of the hearing panel in draft- 
ing the recommended decision. The 
Regional Administrator may also dele- 
gate the preparation of the recom- 
mended decision to the panel or to any 
member or members of it. This deci- 
sion shall contain findings of fact, con- 
clusions regarding all material issues 
of law, and a recommendation as to 
whether and in what respects the 
draft permit shall be modified. After 
the recommended decision has been 
filed, the Regional Hearing Clerk shall 
serve a copy of such decision on each 
hearing participant and upon the Ad- 
ministrator. 


§ 124.125 Appeal from or review of recom- 
mended decision. 


(a) (1) Within 20 days after service 
of the recommended decision, any 
hearing participant may take excep- 
tion to any matter set forth in such 
decision or to any adverse order or 
ruling of the presiding officer prior to 
or during the hearing to which such 
participant objected, and may appeal 
such exceptions to the Administrator 
as provided in § 124.102. Such excep- 
tions shall contain alternative findings 
of fact; conclusions regarding material 
issues of law, fact, or discretion; to- 
gether with references to the relevant 
pages of the record and initial deci- 
sion, and, if it is urged that the permit 
should be granted in whole or in part, 
a proposed modified NPDES permit. A 
copy of each such document taking ex- 
ception to the initial decision shall be 
served upon every other hearing par- 
ticipant. Within the same period of 
time each party filing exceptions shall 
file with the Administrator and shall 
serve upon all hearing participants a 
brief concerning each of the excep- 
tions being appealed. Each such brief 
shall include page references to the 
relevant portions of the record and to 
the recommended decision. 

(2) Within 10 days of the service of 


exceptions and briefs under paragraph 


(a)(1) of this section, any hearing par- 


ticipant may file and serve a reply 
brief responding to exceptions or argu- 
ments raised by any other hearing 
participant together with references 
to the relevant portions of the record, 
recommended decision, or opposing 
brief. Reply briefs shall not, however, 
raise additional exceptions. 

(b) Whenever the Administrator de- 
termines sua sponte to review a recom- 
mended decision, notice of such inten- 
tion shall be served upon the parties 
by the record and hearing clerk within 
30 days after the date of service of the 
recommended decision. Such notice 
shall include a statement of issues to 
be briefed by the hearing participants 
and a time schedule for the service 
and filing of briefs. 

(c) The appeal of the recommended 
decision shall be limited to the issues 
raised by the appellant, except when 
the Administrator determines that ad- 
ditional issues should be briefed or 
argued. If the Administrator deter- 
mines that briefing or argument of ad- 
ditional issues is warranted, all hear- 
ing participants shall be given reason- 
able written notice of such determina- 
tion to permit preparation of adequate 
argument. 

(d) The Administrator may, upon re- 
quest by a party or sua sponte, set a 
matter for oral argument. The time 
and place for such oral argument shall 
be assigned after giving consideration 
to the convenience of the parties. 


§ 124.126 Final decision. 


As soon as practicable after all 
appeal proceedings have been complet- 
ed, the Administrator shall issue a 
final decision. Such final decision shall 
include findings of fact; conclusions 
regarding material issue of law, fact, 
or discretion, as well as reasons there- 
for; and a modified NPDES permit to 
the extent appropriate. It may accept 
or reject all or part of the recommend- 
ed decision. The Administrator may 
consult with the presiding officer, 
members of the hearing panel or any 
other EPA employee in preparing the 
final decision. The hearing and record 
clerk shall file a copy of the decision 
on all hearing participants. 


§ 124.127 Final decision if there is no 
review. 


If no party appeals a recommended 
decision to the Administrator, and if 
the Administrator does not elect to 
review it himself/herself, he/she shall 
be deemed to have adopted the recom- 
mended decision as the final decision 
of the Agency upon the expiration of 
the time for filing any appeals. 


Subpart K—Miscellaneous 


§ 124.131 Public access to information. 


All permit applications, certifica- 
tions issued under section 401 of the 
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Act and subpart D of this part, the 
comments of all governmental agen- 
cies on a permit application, and draft 
permits and fact sheets prepared shall 
be available to the public without re- 
striction. 


§ 124.132 Delegation of authority; time 
limitations. 

(a) The Administrator may delegate 
to a judicial officer any or all of his/ 
her authority to act under this sub- 
part. 

(b) The failure of the Administrator, 
Regional Administrator or presiding 
officer to do any act within the time 
periods specified herein shall not be 
construed as a waiver or in derogation 
of any rights, powers or authority of 
they U.S. Environmental Protection 
Agency. 

(c) Upon a showing by any party 
that it has been prejudiced by a fail- 
ure of the Administrator, Regional Ad- 
ministrator, or presiding officer to do 
any act within the time periods speci- 
fied herein, the Administrator, Re- 
gional Administrator, or presiding offi- 
cer, as the case may be, may grant 
such party such relief of a procedural 
nature (including extension of any 
time for compliance or other action) 
as may be appropriate. 

Subpart L—Procedures for EPA Review of State 

Permits under Section 402 


(Reserved. This subpart will reflect the 
procedures of 40 CFR 124.47 and 124.48 for 
EPA review of State permits under section 
402(d), with one minor revision. To ensure 
that interested persons are informed of EPA 
objections to State permits and can exercise 
their right to request a public hearing on an 
EPA objection, EPA will be required to pro- 
vide a public notice of objection and the 
right to request a public hearing at the 
same time an objection is transmitted to the 
State Director. 


4. 40 CFR Part 125 is proposed to be 
revised as follows: 


PART 125—CRITERIA AND STANDARDS FOR 
THE NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 


Subpart A—Criteria and Standards for Imposing Tech- 
nology-Based Treatment Requirements Under Sec- 
tion 301(b) of the Act 


Sec. 

125.1 Purpose and scope. 

125.2 Technology-based treatment require- 
ments in permits. 


Subpart B—EPA Objection to State-Issued Permits 
Under Section 402(d)(2) of the Act [Reserved] 


Subpart C—Criteria for Issuance of Permits to 
Aquaculture Projects 


125.15 Purpose and scope. 
125.16 Criteria. 
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Subpart D—Criteria for Extending Compliance Dates 
for Facilities Installing Innovative Technology 
Under Section 301(k) of the Act [Reserved] 


Subpart E—Criteria and Standards for Determining 
Fundamentally Different Factors Under Section 
301(b)(1)(A), 301(b)(2)(A) and (E), and 307(b) of 
the Act 


125.25 Purpose and scope. 
125.26 Criteria. 
125.27 Method of Application. 


Subpart F—Criteria for Granting Economic Variances 
from BAT Under Section 301(c) of the Act [Reserved] 


Subpart G—Criteria for Granting Water Quality Re- 
lated Variances Under Section 301(g) of the Act 
[Reserved] ; 


Subpart H—Criteria for Modizying the Secondary 
Treatment Requirement Under Section 301(h) of the 
Act [Reserved] 


Subpart |—Criteria for Determination of Alternative 
Effluent Limitations Under Section 316(a) of the Act 


125.45 Purpose and scope. 

125.46 Definitions. 

125.47 Criteria and standards for the deter- 
mination of alternative effluent limita- 
tions under section 316(a). 


Subpart J—Criteria Applicable to Cooling Water 
Intake Structures Under Section 316(b) of the Act 
[Reserved] 


Subpart K—Criteria for Extending Compliance Dates 
Under Section 301(i) of the Act [Reserved] 


Subpart L—Criteria and Standards for Imposing Best 
Management Practices Under Section 304(e) of the 
Act [Reserved] 





Subpart M—Criteria and Standards for Imposing Con- 
ditions for the Disposal of Sewage Sludge Under 
Section 405 of the Act [Reserved] 


AvuTHOoRITyY: Titles III, IV, and V, Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217), 33 U.S.C. 1251, et seq. 





Subpart A—Criteria and Standards for Tech- 
nology-Based Treatment Requirements 
Under Sections 301(b) and 402 of the Act 


§ 125.1 Purpose and scope. 


This subpart establishes criteria and 
standards for the imposition of tech- 
nology-based treatment requirements 
in permits under section 301(b) of the 
Act, including the application of EPA 
promulgated effluent limitations and 
case-by-case determinations of efflu- 
ent limitations under section 402(a)(1) 
of the Act. 


§ 125.2 Technology-based 
quirements in permits. 


(a) Technology-based treatment re- 
quirements under section 301(b) of the 
Act (e.g. secondary treatment and best 
practicable waste treatment technol- 
ogy for municipal dischargers; best 
practicable control technology cur- 
rently available, best conventional pol- 
lutant control technology, and best 
available technology currently availa- 
ble for non-municipal dischargers) rep- 
resent the minimum level of control 
that must be imposed in a permit 
issued under section 402 of the Act. 


treatment re- 
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(b) Technology-based treatment re- 
quirements are imposed in permits 
through one of the following methods: 

(1) Application of EPA promulgated 
effluent limitations to dischargers by 
industrial category or subcategory. 
These effluent limitations are not ap- 
plicable if: 

(i) The effluent limitations have 
been remanded or withdrawn except 
that determinations underlying efflu- 
ent limitations shall be bending in 
permit issuance proceedings where 
those determinations are not required 
to be re-examined by a court remand- 
ing the regulations; 

(ii) One of the following variances 
from the effluent limitations is au- 
thorized by the Act and granted by 
the appropriate authority. 

(A) A fundamentally different fac- 
tors variance (40 CFR Part 125, Sub- 
part E); 

(B) A section 316(a) thermal vari- 
ance (40 CFR Part 125, Subpart I); 

(C) A section 301(c) economic vari- 
ance (40 CFR Part 125, Subpart F); 

(D) A section 301(g) water quality re- 
lated variance (40 CFR Part 125, Sub- 
part G); and 

(E) A section 301(h) marine dis- 
charge variance (40 CFR Part 125, 
Subpart H). 

(2) On a case-by-case basis under sec- 
tion 402(a)(1) of the Act, if EPA pro- 
mulgated effluent limitations are not 
available or applicable. In making 
these determinations: 

(i) Permits shall provide for the at- 
tainment of effluent limitations based 
on best practicable control technology 
currently available for all non-munici- 
pal dischargers. In addition, permits 
shall ensure that all such dischargers 
achieve, for conventional pollutants, 
effluent limitations based on the best 
conventional pollutant control tech- 
nology, not later than July 1, 1984; for 
all tcxic pollutants referred to in Com- 
mittee Print No. 95-30, House Com- 
mittee on Public Works and Transpor- 
tation, effluent limitations based on 
the best available technology economi- 
cally achievable not later than July 1, 
1984; for all toxic pollutants other 
than those listed in Committee Print 
No. 95-30, effluent limitations based 
on the best available technology eco- 
nomically achievable not later than 3 
years after the date such effluent limi- 
tations are incorporated into an 
NPDES permit; and for ali pollutants 
which are neither toxic nor conven- 
tional pollutants, effluent limitations 
based on the best available technology 
economically achievable not later than 
3 years after the date such effluent 
limitations are incorporated into an 
NPDES permit, or July 1, 1984, which- 
ever is later, but in no case later than 
July 7, 1987. 

(ii) The appropriate factors listed in 
sections 304(b)(1)(B), 304(b)(2)(B) and 
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304(b)(4)(B) of the Act shall be consid- 
ered in setting effluent limitations 
under subparagraph (2)(i) of this para- 
graph; 

(iii) EPA draft or proposed develop- 
ment documents or guidance, or other 
available information discussing the 
industry and the appropriate technol- 
ogy in a national context shall be con- 
sidered; and 

(iv) Other appropriate factors may 
also be considered. 


(Comment: These factors must be consid- 
ered in all cases, regardless of whether the 
permit is being issued by EPA or an ap- 
proved State.) 


(3) Through a combination of the 
methods in subparagraphs (1) and (2) 
of this paragraph. This combined ap- 
proach shall be used if promulgated 
effluent limitations apply only to cer- 
tain aspects of the discharger’s oper- 
ation, to to certain pollutants, but 
other aspects or activities are never- 
theless subject to regulation on a case- 
by-case basis in order to carry out the 
provisions of the Act. 

(c) Technology-based treatment re- 
quirements are applied prior to or at 
the point of discharge. They cannot be 
satisfied through the use of ‘“‘nontreat- 
ment” techniques such as flow aug- 
mentation and in instream mechanical 
aerators. However, these techniques 
may be considered as a method of 
achieving water quality standards on a 
case-by-case basis when: 

(1) The maximum technology-based 
treatment requirements applicable to 
the discharge are not sufficient to 
achieve the standards; and 

(2) The discharger demonstrates 
that such a technique is the preferred 
environmental and economic method 
to achieve the standards after consid- 
eration of alternatives such as ad- 
vanced waste treatment, land disposal, 
changes in operating methods, and 
other available methods. 

(d) Technology-based effluent limi- 
tations represent minimum levels of 
control under the Act; additional or 
more stringent effluent limitations 
and conditions shall be imposed in per- 
mits as required by §§122.14 and 
122.15 of this chapter. 


Subpart B—Grounds for EPA Objection To 
State-Issued Permits [Reserved] 


(This subpart is reserved for the provi- 


sions of existing 40 CFR § 124.47 for EPA - 


objection to State issued permits under sec- 
tion 402(d) of the Act.) 


Subpart C—Criteria for Issuance of Permits to 
Aquaculture Projects 


§ 125.15 Purpose and scope. 


(a) These regulations § establish 
guidelines under sections 318 and 402 
of the Act for approval of an aquacul- 
ture project and for approval of any 
discharge of pollutants associated with 
an aquaculture project. 
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(b) The regulations are intended to 
authorize, on a selective basis, con- 
trolled discharges which could other- 
wise be unlawful under the Act in 
order to determine, in a carefully su- 
pervised manner, the existing and po- 
tential feasibility of using pollutants 
to grow aquatic organisms which can 
be harvested and used beneficially and 
to encourage such projects, while at 
the same time protecting other benefi- 
cial uses of the waters. 

(c) These regulations do not apply to 
those aquaculture facilities such as 
fish hatcheries, fish farms and similar 
projects which do not use discharges 
of wastes from a separate industrial or 
municipal point source for the mainte- 
nance, propagation and/or production 
of harvestable freshwater, marine or 
estuarine organisms. Such projects are 
regulated directly as aquatic animal 
production facilities under section 402 
of the Act (see 40 CFR 122.43). 


§ 125.16 Criteria. 


(a) No NPDES permit shall be issued 
to an aquaculture project unless: 

(1) The Enforcement Division Direc- 
tor or, where appropriate, the Director 
determines that the aquaculture proj- 
ect: 

(i) Is intended by the project opera- 
tor to produce a crop which has com- 
mercial value or will be used as food or 
otherwise in the development of a har- 
vestable crop in the designated project 
area having commercial value (or is in- 
tended to be operated for research 
into possible production of such a 
crop); and 

(ii) Does not occupy a designated 
project area which is larger than can 
be economically operated for the crop 
under cultivation or than is necessary 
for research purposes. 

(2) The applicant has demonstrated, 
to the satisfaction of the Enforcement 
Division Director or, where appropri- 
ate, the Director, that the use of the 
pollutant to be discharged to the aqua- 
culture project will result in an in- 
creased harvest of organisms under 
culture over what would naturally 
occur in the area; 

(3) The applicant has demonstrated 
to the satisfaction of the Enforcement 
Division Director or, where appropri- 
ate, the Director, that if the species to 
be cultivated in the aquaculture proj- 
ect is not indigenous to the immediate 
geographical area, there will be mini- 
mal adverse effects on the flora and 
fauna indigenous to the area, that the 
total commercial value of the intro- 
duced species is at least equal to that 
of the displaced or affected indigenous 
flora and fauna (or is intended to re- 
search into possible production of a 
crop meeting this standard), and that 
the introduced species is not a signifi- 
cant carrier or vector of disease to 
man or to indigenous flora and fauna; 


(4) The Enforcement Division Direc- 
tor or, where appropriate, the Direc- 
tor, determines that the crop will be 
fit for human consumption. 

(5) The Enforcement Division Direc- 
tor or, where appropriate, the Direc- 
tor, determines that migration of pol- 
lutants from the designated project 
area to water outside of the aquacul- 
ture project will not violate water 
quality standards or violate the efflu- 
ent limitations applicable to the sup- 
plier of the pollutant established 
under sections 301, 302, 306, and 307 of 
the Act that would govern if the aqua- 
culture project were. itself a point 
source. The approval of an aquacul- 
ture project shall not result in the en- 
largement of a preexisting mixing 
zone area beyond what had been desig- 
nated by the State for the original dis- 
charge. 

(b) No permit shall be issued for any 
aquaculture project in conflict with a 
plan or an amendment to a plan ap- 
proved under section 208(b) of the Act. 

(c) No permit shall be issued for any 
aquaculture project located in the ter- 
ritorial sea, the water of the contigu- 
ous zone, or the oceans, except in con- 
formity with guidelines issued under 
section 403(c) of the Act. 

(d) Designated project areas shall 
not include a portion of a body of 
water large enough to expose a sub- 
stantial portion of the biota indig- 
enous to the conditions within the des- 
ignated project area. For example, the 
designated project area shall not in- 
clude the entire width of a water- 
course, since all organisms indigenous 
to that watercourse might be subject- 
ed to discharges of pollutants that 
would, except for the provisions of sec- 
tion 318 of the Act, violate section 301 
of the Act. 

(e) Any modifications caused by the 
construction or creation of a reef, bar- 
rier or containment structure shall not 
unduly alter the tidal regimen of an 
estuary or interfere with migrations of 
unconfined aquatic species. 

(f) Any pollutants not required by or 
beneficial to the aquaculture crop 
when entering the designated project 
area shall not exceed effluent limita- 
tions. . 


Subpart D—Criteria for Extending Compliance 
Dates for Facilities Installing Innovative 
Technology Under Section 301(k) of the Act 
[Reserved] 


Subpart E—Criteria for Determining Fundamen- 
tally Different Factors Under Sections 
301(b)(1)(A), 301(b)(2) (A) and (E), and 
307(b) of the Act 


§ 125.25 Purposes and scope. 


This subpart establishes the criteria 
and standards to be used in determin- 
ing whether alternative effluent limi- 
tations or standards to those required 
by promulgated EPA effluent limita- 
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tions guidelines or standards under 
sections 301, 304, and 307 of the act 
should be imposed on a discharger be- 
cause factors relating to the discharg- 
er’s facilities, equipment, processes or 
other factors related to the discharger 
are fundamentally different from the 
factors considered by EPA in develop- 
ment of these effluent limitations or 
standards. This subpart does not apply 
to any effluent limitations guidelines 
under 40 CFR Part 423. In establish- 
ing effluent limitations under sections 
301(b)(1)(A) and (b)(2) (A) and (E) of 
the act, EPA took into account all the 
information it could collect, develop, 
and solicit regarding the factors listed 
in section 304(b) of the act and 
§ 125.36(b). In some cases, data which 
could affect these effluent limitations 
as they apply to a particular discharge 
were not available or were not consid- 
ered during their development. A simi- 
lar review under sections 307(b) and 
304(g) was conducted for indirect dis- 
chargers subject to pretreatment 
standards. As a result, it may be neces- 
sary on a case-by-case basis to adjust 
the effluent limitations or standards, 
and make them either more or less 
stringent, as they apply to certain dis- 
chargers within an industrial category 
or subcategory. Any interested person 
believing that factors relating to a dis- 
charger’s facilities, equipment, proc- 
esses or other facilities related to the 
discharger are fundamentally differ- 
ent from the factors considered during 
development of the effluent limita- 
tions may request a fundamentally dif- 
ferent factors variance under 40 CFR 
124.15 or such a variance may be pro- 
posed by EPA on the draft permit. 


§ 125.26 Criteria. 


(a) A request for the establishment 
of effluent limitations in a permit, 
either more or less stringent than re- 
quired by effluent limitations guide- 
lines, under the fundamentally differ- 
ent factors variance shall be approved 
only if: | 

(1) Factors relating to the discharge 
controlled by the permit are funda- 
mentally different from the factors 
considered by EPA in establishing the 
effluent limitations or standards; and 

(2) There is an applicable effluent 
limitations guideline or standard pro- 
mulgated under sections 301 and 304, 
or sections 307(b) and 304, which spe- 
cifically controls the pollutant for 
which alternative effluent limitations 
or standards have been requested; and 

(3) In the case of a request for less 
stringent limits or standards, the dis- 
charger’s raw waste load cannot be 
treated to levels equal to or more 
stringent than those prescribed by the 
effluent limitations guideline or stand- 
ard by the technologies upon which 
guidelines or standards are based or by 
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reasonably available control alterna- 
tives; and 

(4) In the case of a request for more 
stringent limits or standards, the dis- 
charger’s raw waste load can be treat- 
ed to levels more stringent than those 
prescribed by the effluent limitations 
guidelines or standards and by the 
technologies upon which guidelines or 
standards are based or by reasonably 
available alternatives; and 

(5) Because of the fundamental dif- 
ference the cost of compliance would 
be grossly disproportionate to the cost 
of compliance considered in establish- 
ment of the 301(b)(1)(A), 301(b)(2) (A) 
and (EB), or 307(b) requirements; and 

(6) The alternative effluent limita- 
tion or standards requested are justi- 
fied by the extent of the fundamental 
difference; and 

(7) The request for alternative efflu- 
ent limitations or standards is made in 
accordance with the procedural re- 
quirements in part 124 of this chapter; 
and 

(8) The alternative effluent limita- 
tions or standards will not violate any 
applicable water quality standard es- 
tablished under the act or any other 
requirements of State law; and 

(9) The alternative effluent limita- 
tions or standards will not result in 
any additional requirements on any 
other point or nonpoint source dis- 
charger. 


(Comment: In determining whether fac- 
tors concerning the discharger are funda- 
mentally different, EPA will consider, where 
relevant, the applicable development docu- 
ment for the effluent limitations guidelines 
or standards, associated technical and eco- 
nomic data collected for use in developing 
each respective guideline or standard, rec- 
ords of legal proceedings, and written and 
printed documentation including records of 
communications, etc., relevant to the devel- 
opment of respective guidelines or standards 
which are kept on public file by the Envi- 
ronmental Protection Agency.) 


(b) Factors which may be considered 
fundamentally different are: 

(1) The nature or quality of pollut- 
ants contained in the raw waste load 
of the applicant’s process wastewater; 


(Comment: Waste streams(s) associated 
with a discharger’s process wastewater 
which were not considered in the develop- 
ment of the effluent limitations will not or- 
dinarily be treated as fundamentally differ- 
ent under paragraph (a) of this section. In- 
stead, effluent guidelines should be applied 
to the other streams, and the unique 
stream(s) should be subject to effluent limi- 
tations based on section 402(a)(1) of the 
act.) 


(2) The volume of the discharger’s 
process wastewater and effluent dis- 
charged; 

(3) Non-water quality environmental 
impact of control and treatment of the 
discharger’s raw waste load, but only 
when such control and treatment will 
result in the violation of another ap- 


37133 


plicable Federal or State environmen- 
tal law; 

(4) Energy requirements of the ap- 
plication of control and treatment 
technology, but only if the discharger 
demonstrates that less energy con- 
sumptive alternative control technol- 
ogy is not available; 

(5) Age, size, land availability, and 
configuration as they relate to the dis- 
charger’s equipment or facilities; proc- 
esses employed; engineering aspects of 
the application of control technology; 
and other factors viewed in light of 
the previous factors of this paragraph; 
and 

(6) Cost of compliance with required 
control technology, but only if it is 
caused by one or more of the above 
listed factors. 

(c) A variance request or portion of 
such a request under this section shall 
be denied if: 

(1) The request is based solely on 
the infeasibility of installing the re- 
quired waste treatment equipment 
within the time the act allows; 


(Comment: Under this section a variance 
request may be approved if it is based on 
factors which relate to the discharger’s abil- 
ity ultimately to achieve required effluent 
limitations but not if it is based on factors 
which merely affect the discharger’s ability 
to meet the statutory deadlines of sections 
301 and 307 of the act such as labor difficul- 
ties, construction schedules, or unavailabi- 
lity of equipment.) 


(2) The request is based solely on 
the fact that the effluent limitations 
guidelines or standards cannot be 
achieved with the appropriate waste 
treatment facilities installed, and is 
not based on factor(s) listed in para- 
graph (b) of this section, or 

(3) The request is based upon the 
discharger’s ability to pay for the re- 
quired waste treatment. 


§ 125.27 Method of application. 


(a) A request for a variance under 
this subpart shall be submitted in 
writing in duplicate to the Enforce- 
ment Division Director or, where ap- 
propriate, the Director, ir. accordance 
with 40 CFR 124.15. 

(b) The burden is on the person re- 
questing the variance to demonstrate 
that: 

(1) Factor(s) listed in paragraph (b) 
of this section regarding the discharg- 
er’s facility are fundamentally differ- 
ent from the factors EPA considered 
in establishing the effluent limitations 
guidelines. In making this demonstra- 
tion the requester should make refer- 
ence to all relevant material and infor- 
mation, such as the published guide- 
line regulations development docu- 
ment, all associated technical and eco- 
nomic data collected for use in devel- 
oping each respective guidelines regu- 
lation, all records of legal proceedings, 
and all written and printed documen- 
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tation including records of communi- 
cations, et. cetera relevant to the regu- 
lation which are kept on public file by 
the Environmental Protection Agency; 

(2) The alternative limitations re- 
quested are justified by the fundamen- 
tal difference alleged in paragraph 
(b)(1) of this section; and 

(3) The appropriate requirements of 
§ 125.26 are complied with. 


Subpart F—Criteria for Granting Economic Var- 
iances from Best Available Technoglogy 
Under Section 301(c) of the Act [Reserved] 


Subpart G—Criteria for Granting Water Qual- 
ity Relcted Variances Under Section 301(g) 
of the Act [Reserved] 


Subpart H—Criteria for Modifying the Second- 
ary Treatment Requirement Under Section 
301(h) of the Act [Reserved] 


Subpart |—Criteria for Determination of Alter- 
native Effluent Limitations Under Section 
316(a) of the Act 


§ 125.45 Purpose and scope. 


Section 316(a) of the act provides 
that: 


With respect to any point source other- 
wise subject to the provisions of section 301 
or section 306 of this act, whenever the 
owner or operator of any such source, after 
opportunity for public hearing, can demon- 
strate to the satisfaction of the Administra- 
tor or, where appropriate, the Director that 
any effluent limitation proposed for the 
control of the thermal component of any 
discharge from such source will require ef- 
fluent limitations more stringent than nec- 
essary to assure the protection and propaga- 
tion of a balanced indigenous population of 
shellfish, fish and wildlife in and on the 
body of water into which the discharge is to 
be made, the Administrator or, where ap- 
propriate, the Director, may impose an ef- 
fluent limitation under such sections on 
such plant, with respect to the thermal com- 
ponent of such discharge (taking into ac- 
count the interaction of such thermal com- 
ponent with other pollutions), that will 
assure the protection and propagation of a 
balanced indigenous population of shellfish, 
fish, and wildlife in and on that body of 
water. 


The regulations in this subpart pre- 
scribe the factors, criteria, and stand- 
ards for the establishment and imposi- 
tion of alternative thermal effluent 
limitations under section 316(a) of the 
act in permits issued under section 
402(a) of the act. 


§ 125.46 Definitions. 


(a) “Alternative effluent limitations” 
means all effluent limitations or 
standards of performance for the con- 
trol of the thermal component of any 
discharge which are established under 
section 316(a) and these regulations 
and imposed under sections 301 or 306 
of the act, including section 
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301(b)(1(C) in lieu of effluent limita- 
tions or standards of performance oth- 
erwise applicable under those sections. 

(b) “Representative important spe- 
cies’ means species which are repre- 
sentative, in terms of their biological 
needs, of a balanced, indigenous com- 
munity of shellfish, fish, and wildlife 
in the body of water into which a dis- 
charge of heat is made. 

(c) The term “balanced, indigenous 
community” is synonymous with the 
term “balanced, indigenous popula- 
tion” in the act and means a biotic 
community typically characterized by 
diversity, the capacity to sustain itself 
through cyclic seasonal changes, pres- 
ence of necessary food chain species 
and non-domination of pollution toler- 
ant species. Such a community may in- 
clude historically non-native species 
introduced in connection with a pro- 
gram of wildlife management and spe- 
cies whose presence or abundance re- 
sults from substantial, irreversible en- 
vironmental modifications. Normally, 
however, such a community will not 
include species whose presence or 
abundance is attributable to the intro- 
duction cf pollutants that will be 
eliminated by compliance by all 
sources with section 301(b)(2) of the 
act; and may not include species whose 
presence or abundance is attributable 
to alternative effluent limitations im- 
posed pursuant to section 316(a). 


§ 125.47 Criteria and Standards for the 
Determination of Alternative Effluent 
Limitations under section 316(a). 


(a) Thermal discharge effluent limi- 
tations or standards imposed in per- 
mits may be less stringent than re- 
quired by effluent limitations or 
standards promulgated under sections 
301 and 306 of the act if the discharg- 
er demonstrates to the satisfaction of 
the Enforcement Division Director or, 
where appropriate, the Director that 
such effluent limitations are more 
stringent than necessary to assure the 
protection and propagation of a bal- 
anced, indigenous community of shell- 
fish, fish and wildlife in and on the 
body of water into which the dis- 
charge is made. This demonstration 
may be accomplished by showing that 
the alternative effluent limitation de- 
sired by the discharger, considering 
the cumulative impact of thermal dis- 
charge together with all other signifi- 
cant impacts on the species affected, 
will assure the protection and propa- 
gation ofa balanced, indigenous com- 
munity of shellfish, fish and wildlife 
in and on the body of water into 
which the discharge is to be made. 

(b) Each demonstration under para- 
graph (a) of this section shall be made 
as follows: 


(1)(i) The discharger shall, with the 
concurrence of the Enforcement Divi- 
sion Director/Director, provide early 
screening information pertaining to 
the proposed demonstration. At this 
time the extent and type of the re- 
quirement for the demonstration such 
as biological, hydrographical and me- 
teorological data, physical monitoring 
data, engineering or diffusion models, 
laboratory studies, and the selection, 
if appropriate, of representative im- 
portant species to be studied particu- 
larly closely or other relevant evi- 
dence, will be determined by the En- 
forcement Division Director/Director. 
The discharger shall also provide any 
additional information or _ studies 
which the Enforcement Division Di- 
rector/Director may ‘subsequently de- 
termine to be necessary. 

(ii) In determining whether or not 
the protection and propagation of the 


‘affected species will be assured, the 


Enforcement Division Director/Direc- 
tor may also consider evidence demon- 
strating that the discharge will comply 
with any applicable temperature re- 
quirements for growth, reproduction 
and survival of such species as speci- 
fied in any applicable water quality 
criteria and water quality information 
published by the Administrator under 
section 304(a) of the Act, or any other 
information he deems relevant for ap- 
plying for a determination under sec- 
tion 316(a) described at 40 CFR 124.14. 


Subpart J—Criteria Applicable to Cooling 
Water Intake Structures Under Section 
316(b) of the Act [Reserved] 


Subpart K—Criteria for Extending Compliance 
Dates Under Section 301(i) of the Act [Re- 
served] 


Subpart L—Criteria and Standards for Best 
Management Practices Authorized Under 
Section 304(e) of the Act [Reserved] 


Subpart M—Criteria and Standards for Impos- 
ing Conditions for the Disposal of Sewage 
Sludge Under Section 405 of the Act [Re- 
served] 


PART 6—PREPARATION OF ENVIRONMENTAL 
IMPACT STATEMENTS 


§ 6.906, 6.909 and 6.918 [Deleted] § 6.916 
[Amended] 
5. 40 CFR Part 6, Subpart I is pro- 
posed to be revised by deleting 
§§ 6.906, 6.909, 6.9126(b), and 6.918. 


PART 402—COOLING WATER INTAKE STRUC- 
TURES [Deleted] 


6. 40 CFR 402 is proposed to be de- 
leted. 


[FR Doc. 78-23036 Filed 8-18-78; 8:45 am] 
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